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The Impeachment Exception to the Exclusionary 
Rules: The Military’s Options in the 
Wake of Jordan and Harris 


Lieutenant Commander Arthur J. Armstrong, JAGC, 
USN* 


Lieutenant Commander Armstrong carefully examines the 
exclusionary-rule exception carved out by United States v. 
Harris holding and present MCM rule require case-by-case 
through the insight of United States v. Jordan. He suggests 
that the counter-balancing considerations underlying the 
Harris holding and present MCM rule require case-by-case 
consideration and urges the adoption of a rule vesting such 
discretionary authority in the military judge. 


THE Law Prior To Harris 
ONLY FIVE YEARS have passed since Mr. Chief Justice Warren 


delivered the opinion of the Court in the case of Miranda v. Arizona. It 
seems longer because of the controversy the decision raised among the 
courts, the police, the law reviews, and the public.? Both praised and 
damned,’ Miranda purported to establish “concrete constitutional guide- 
lines for law-enforcement agencies and courts to follow.” 4 It held that, 
when the police take an individual into custody, they must advise him of 
his fifth-amendment right against self-incrimination and of his sixth- 
amendment right to counsel before interrogating him. The decision plainly 
was an attempt to stop the use of involuntary confessions, within the 





1. 
2. 


* Lieutenant Commander Armstrong, presently in the JAG Corps’ Excess Leave 
program, is in his third year of law school at the University of Virginia. He received 
his B.A. degree from Vanderbilt University in 1963. 


Miranda vy. Arizona, 384 U.S. 436 (1966). 

As Mr. Justice Clark recently observed, Miranda “has been publicized more widely 

than any opinion of the Court since Brown y. Board of Education, 347 U.S. 483 
(1954). .. .” United States v. Jackson, 429 F.2d 1368, 1372 (7th Cir. 1970) (Clark, 

J., by designation) . 

. Compare, e.g., Medalio, Zeith & Alexander, Custodial Police Interrogation in Our 
Nation’s Capital: The Attempt to Implement Miranda, 66 Micu. L. Rev. 1347 
(1968), with, e.g., Anoliki, The Use of Confessions in Criminal Trials: Has the 
Bell Tolled? 2 Tue ApvocaTe 27 (1966). 

. 384 U.S. at 442. Prior to the initiation of questioning, a suspect is entitled to be 

warned that he has the right to remain silent, that anything he says may be used 

against him in a court of law, that he has the right to the presence of an attorney, 
and that if he cannot afford an attorney, one will be appointed for him prior to 

any questioning if he so desires. 384 U.S. at 436, 444, 467-75 (1966). 
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Court’s sophisticated understanding of the meaning of “voluntary”— 
physically uncoerced, psychologically unintimidated, intelligently know- 
ing 5—and to prevent a resultant violation of fifth- and sixth-amendment 
rights. To enforce their mandate, the Court expanded the exclusionary 
rules to bar the introduction at trial of a confession not obtained in accord- 
ance with these requirements. 

One area of controversy has been whether the exclusionary rule applies 
when the prosecution seeks to introduce evidence to impeach a defendant 
who has taken the witness stand and, in his own direct examination, perjured 
himself. 

Prior to Miranda, the Supreme Court permitted the introduction of ille- 
gally obtained evidence, otherwise inadmissible, for the limited purpose 
of impeaching the defendant’s credibility as a witness. This exception was 
first enunciated in Walder v. United States.? In Walder, a defendant on 
trial for illegal possession of narcotics volunteered the sweeping claim on 
the stand that he had never in his life possessed narcotics. The Court per- 
mitted his credibility to be impeached by rebuttal testimony that, on a 
prior, unrelated occasion, narcotics had been found in his possession, al- 
though this evidence was obtained as a result of an illegal search and 





5. See Id. at 444-59. 

6. See R. Mastow, “Coppiinc Criminacs” UNDER THE WARREN Court 64 (1969). 
Long before Miranda, physically coerced confessions were inadmissible as evidence 
in state and Federal criminal trials. Brown v. Mississippi, 297 U.S. 278 (1936). 
Psychologically compelled confessions were established as inadmissible in a series 
of cases beginning with Chambers v. Florida, 309 U.S. 227 (1940) ; and continuing 
through Ashcraft v. Tennessee 322 U.S. 143 (1944); Stein v. New York, 360 U.S. 
315 (1954), and Fikes v. Alabama, 352 U.S. 191 (1957). In each case the Court 
looked to all the circumstances to judge whether the police had employed such 
pressure that the confession was “involuntary,” and if determined to be involuntary 
the Court reversed on due process grounds. These fourteenth-amendment confes- 
sions cases underline the deep-rooted feeling in this country that, “[a]s important 
as it is that persons who have committed crimes be convicted, there are considera- 
tions which transcend the question of guilt or innocence.” Among these considera- 
tions is the feeling that “the police must obey the law while enforcing the law; 
that in the end life and liberty can be as much endangered from illegal methods 
used to convict those thought to be criminals as from the actual criminals them- 
selves.” Spano v. New York, 360 U.S. 315, 320-21 (1959). It should be noted that 
the fourteenth-amendment rule prohibiting coerced confessions was not grounded 
historically in the fifth-amendment privilege against self-incrimination. See Brown 
v. Mississippi, 297 U.S. at 285 (1956); Rogers v. Richmond, 365 U.S. 534 (1961). 
But see Malloy v. Hogan, 378 U.S. 1, 6 (1964), citing Bram v. United States, 168 
U.S. 532, 542 (1897): “[I]n criminal trials in the courts of the United States 
wherever a question arises whether a confession is incompetent because not volun- 
tary, the issue is controlled by that portion of the Fifth Amendment to the Consti- 
tution of the United States, commanding that no person shall be compelled in 
any criminal case to be a witness against himself.” 

Finally in Miranda, the Court devised a procedure whereby, without inquiring 
too deeply as to what goes on in the interrogation rooms, it could insure knowing, 
intelligent waivers. 


7. Walder v. United States, 347 U.S. 62 (1954). 


2 
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seizure. Mr. Justice Frankfurter, who delivered the opinion of the Court, 
wrote: “It is one thing to say that the Government cannot make an affirma- 
tive use of evidence unlawfully obtained. It is quite another to say that 
the defendant can turn [this] . . . to his own advantage, and provide him- 
self with a shield against contradiction of his untruths.” * The question is 
whether Walder (which was concerned with evidence seized in violation 
of the fourth amendment) applies to statements made without the post- 
1966 Miranda warnings. The same rationale could well impose a limit on 
the exclusion of confessions obtained in violation of the defendant’s fifth- 
and sixth-amendment rights. Most commentators, however, concluded that 
Miranda sub silentio overruled Walder.® The overwhelming body of Federal 
and state courts agreed. As of the date the Supreme Court wrote its de- 
cision on the question, six Federal courts of appeals and 14 state appellate 
courts had ruled that impeachment of an accused by use of an involuntary 
or improperly qualified confession was improper.!° Only four state appellate 
courts distinguished between statements used on direct as opposed to cross- 
examination. The United States Court of Military Appeals, on considering 
this question, held in United States v. Lincoln that statements obtained in 
violation of Miranda are not available for impeachment purposes.! 


Harris v. NEw YORK 


On 7 January 1966, six months before Miranda was decided, Vivian 
Harris was arrested and brought to the office of the assistant district attorney 
of Westchester County, White Plains, New York. The D.A. warned Harris 
of his rights, and Harris, before answering any of the interrogator’s ques- 
tions, said that he would like to speak to an attorney. The D.A. stopped his 
questioning of Harris and asked him if he wanted to speak to an attorney 
right now. Harris said that he would “call tomorrow,” and asked what he 
was being charged with. He was told that he was accused of selling heroin 
on the 4th and 6th of January 1966. Harris then volunteered that everybody 





8. Id. at 65. 

9. See, e.g., Pitler, “The Fruit of the Poisonous Tree” Revisited and Shepardized, 
56 Cauir. L. Rev. 579, 630-36 (1968). Comment, The Collateral Use Doctrine from 
Walder to Miranda, 62 Nw. U.L. Rev. 912 (1968) [hereinafter cited as Comment, 
The Collateral Use Doctrine]; Comment, The Impeachment Exception to the Exclu- 
sionary Rules, 34 U. Cut. L. Rev. 939 (1967) [hereinafter cited as Comment, 
The Impeachment Exception]. 

10. Harris v. New York, 401 U.S. 222 (1971), aff'g, 25 N.Y.2d 175, 250 N.E.2d 349 
(1969), aff'g, 31 A.D.2d 828, 298 N.Y.S.2d 245 (1969). See cases cited 401 U.S. 
at 231 n.4. But see cases cited Cole, Impeachment with Unconstitutionally Obtained 
Evidence: Coming to Grips with the Perjurous Defendant, 62 J. Crim. L. C. & 
P.S.1, 2 n.10, (1971). In contrast to Justice Brennan’s listing in Harris, Mr. Cole 
notes that five circuit courts of appeal have expressly held that Walder has been 
overruled by Miranda. He also lists six states which have applied Walder to 
Miranda situations, and ten states which have refused to follow Walder in cases 
involving Miranda violations. 

11. United States v. Lincoln, 17 USCMA 330, 38 CMR 128 (1967). 
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in his area was selling narcotics, and answered a few of the additional ques- 
tions which the D.A. posed.!2 Thus began a case which erodes Miranda, 
revitalizes Walder, and may point the way to a reinterpretation of con- 
stitutional criminal procedure in America. 

The People’s leading witness in its case against Harris was the under- 
cover agent to whom Harris had allegedly sold heroin, who testified as to 
the transactions of January 4th and 6th. The defendant (who admitted 
at the trial to three prior convictions) took the stand and contradicted 
the agent’s testimony. He said that he did not give the undercover agent 
drugs on 4 January—and that on 6 January he had sold the agent not 
heroin, but some baking powder which he placed in glassine envelopes.1? 

On cross-examination, the assistant D.A. read into the record portions 
of the statement which Harris had made on 7 January—‘solely to impeach 
the defendant’s credibility.” 14 Nevertheless, the gist of the portions read 
in the presence of the jury went directly to the merits.15 The jury found 
the defendant guilty of the 6 January sale.® 

The question presented to the Supreme Court on writ of certiorari was 
whether Harris’ statement made to police under circumstances rendering 
it inadmissible to establish the prosecution’s case-in-chief under Miranda 
may be used to impeach his credibility. The Supreme Court held that, if 
its trustworthiness satisfies legal standards, a statement otherwise inadmis- 
sible under Miranda may be used for impeachment purposes to attack the 
credibility of the defendant’s trial testimony. 





12. 298 N.Y.S.2d at 246. Since the case was tried after the effective date of Miranda 
(13 Jun. 1966), the defendant’s unwarned statements were not a part of the prose- 
cution’s case-in-chief. 

13. Id. at 247. 

14. The statements were admittedly contra Miranda, and the People did not offer the 
statements into evidence. 

15. (1) On 4 January 1966 the defendant acted as the undercover police officer’s agent 
in obtaining narcotics; and (2) on 6 January 1966 the defendant obtained nar- 
cotics from an unknown person outside a bar and then sold the drugs to the 

"undercover agent in a bar. 

16. The appellate division held that the statement read before the jury violated the 
holding in Walder (i.e., a tainted statement is admissible solely to impeach a 
defendant’s direct testimony on collateral matters not directly related to the crime 
for which he was indicted), but that the error was harmless; and it upheld the 
decision (298 N.Y.S.2d at 248). The Court of Appeals of New York affirmed. Chief 
Judge Field and Judge Keating dissented. They argued that the use of an illegally 
obtained confession or statement, even for impeachment purposes, violates a court’s 
responsibility to preserve and maintain basic constitutional rights. “Sanctioning 
the admissibility of such statements affords the very sort of incentive for interroga- 
tion without warnings required by Miranda that the Supreme Court was trying to 

eliminate when it ruled the product of such investigations could not be used as 

evidence of guilt. Not alone a need to deter official misconduct, but a regard for 

‘the imperative of judicial integrity’” [citing Elkins v. United States 364 U.S. 

206 (1960) ] (250 N.E.2d at 542). 
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THE Issues 


The Harris holding evidences a shift in personnel on the Court as much 
as a reevaluation of principles underlying Miranda. The Miranda majority 1 
became the Harris dissenters,!* while the three Miranda dissenters }° joined 
with Mr. Chief Justice Burger and Mr. Justice Blackmun to write the 
Court’s 5 to 4. opinion in Harris. 

The two factions locked horns on three issues: (1) Whether the exclu- 
sionary rule fashioned by Miranda forbids the use of statements obtained 
in violation of its commands for impeachment purposes as well as case-in- 
chief purposes; {2) whether Walder unconstitutionally inhibits defendants 
from taking the stand and testifying on their own behalf; and (3) whether 
the Walder principle will encourage police officers to violate Miranda in 
order to obtain evidence for impeachment purposes and thus run afoul 
of Miranda’s deterrence purpose. 


1. THE DEBATE ON PRECEDENT: Whether the Exclusionary Rule 
Fashioned by Miranda Forbids the Use of Statements Obtained in Viola- 
tion of Its Commands for Impeachment Purposes as well as Case-in-Chief 
Purposes. 

Mr. Chief Justice Warren’s language in Miranda appears very much on 
point. 


. . . [S]tatements merely intended to be exculpatory by the defendant are often 
used to impeach his testimony at trial or to demonstrate untruths in the statement 
given under interrogation and thus to prove guilt by implication. These statements 
are incriminating in any meaningful sense of the word and may not be used without 
full warnings and effective waiver required for any other statement.?° 


Mr. Chief Justice Burger argues, however, that (a) the above language 
in Miranda is dictum;?! (b) since Miranda does not govern or pro tanto 
overrule Walder, Walder applies unless it can be distinguished;?? (c) but 
the distinguishing fact that Walder was impeached on collateral matters 





17. Messrs. Justice Douglas, Brennan, and Black, plus Messrs. Justice in Retirement 
Warren, Fortas, and Clark (who dissented in part). 

18. With the addition of Mr. Justice Marshall. 

19. Messrs. Justice Harlan, Stewart, and White. 

20. 384 U.S. at 477. 

21. Harris v. New York, 401 U.S. at 224. 

22. Id. Therefore, unless the policy reasons which brought the above-quoted language 
into existence are applicable in the instant fact situation, the Court must avoid 
applying the rule. This classic argument is not expressed by the Chief Justice, but 
it is implicit in the opinion. Cf. Mr. Chief Justice Marshall’s classic commentary 
in Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399 (1821): “It is a maxim, not 
to be disregarded, that general expressions, in every opinion, are to be taken in 
connection with the case in which those expressions are used. If they go beyond 
the case, they may be respected, but ought not to control the judgment in a subse- 
quent suit, when the very point is presented for decision. The reason of this maxim 
is obvious. The question actually before the court is investigated with care, and 
considered in its full extent. Other principles which may serve to illustrate it, are 
considered in their relation to the case decided, but their possible bearing on all 
other cases is seldom completely investigated.” 
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whereas Harris was impeached on matters bearing directly on the crimes 
charged does not [in this case 2°] warrant a result different from that 
reached in Walder;?4 (d) therefore, unless policy considerations dictate 
otherwise, if the statements are voluntary and reliable, they are admissible 
in impeachment. 

Mr. Justice Brennan makes a parallel counter-argument for exclusion: 7° 
(a) The Miranda language is not dictum, but dispositive as applied in a 
broad policy context; 26 (b) the Miranda exclusionary rule governs 2" on 
cross-examination as well as on direct 28—therefore the Government’s im- 
peachment of Harris was prejudical error, unless the Walder exception 
applies; 2® (c) but unlike the evidence in Walder, the tainted evidence in 
Harris impeached the accused’s testimony on matters directly related to 
the case against him, not on matters collateral to the crime charged; *° 
(d) therefore, the statements should have been excluded. 

Thus the question facing the court in Harris is in essence a question 
of which of several competing policies should prevail—those underlying 
the Miranda exclusionary rule or those underlying the Walder impeach- 
ment doctrine. 


2. THE CHILLING EFFECT: Whether Walder As Extended by Harris 
Unconstitutionally Inhibits Defendants From Taking the Stand and Testify- 
ing on Their Own Behalf. 


The appropriate threshold question is whether either the policy under- 
lying the Walder impeachment doctrine or the Miranda exclusion rule has 
constitutional underpinnings. The majority does not maintain that the 
policy underlying the Walder impeachment doctrine, the prevention of 
perjury by the defendant so that the jury can determine the defendant’s 
guilt on the basis of trustworthy evidence, has any such constitutional base. 

In contrast, Mr. Justice Brennan argues that the exclusionary evidence 
rule is an absolute constitutional privilege, inseparable from the privilege 
against self-incrimination. His argument is that, if the prosecution can use 
a tainted statement to impeach an accused who takes the stand, the accused 
no longer has an “unfettered” choice whether to testify in his own defense. 





23. The tenor of the Chief Justice’s opinion lends little support to an argument that 
he intends to limit the impeachment exception to the facts in this instant case, 
but he does focus on the sharp contrast between Harris’ in-court testimony and 
his pretrial statement to justify extending Walder to allow impeachment testimony 
which was directly on the crimes charged. This fact could be used to distinguish 
future cases. 

24. Harris v. New York, 401 U.S. at 225. 

25. In order to parallel the two arguments, it is necessary to rearrange the points made 
in dissent. 

26. Harris v. New York, 401 U.S. at 230-32. 

27. “We settled this proposition in Miranda. ...” Id. at 230. 

28. Id. at 231. 

29. Note that Mr. Justice Brennan found it unnecessary to consider whether Miranda 
overruled Walder, since he distinguished Harris. Id. at 230 n.3. 

. Id. at 227. 
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Since the choice of whether or not to testify is an exercise of the constitu- 
tional privilege against self-incrimination, the defendant has the right to 
have unconstitutionally obtained evidence suppressed.*! 

Syllogistically, if one accepts the minority’s premise that the exclusion 
of confessions rendered inadmissible under Miranda is required by the fifth 
amendment, it would appear that the minority’s analysis that the majority’s 
opinion in Harris forces the defendant into a Hobson’s choice is correct.®? 
If one assumes that the defendant has the constitutional right to have un- 
constitutionally obtained evidence suppressed, it follows logically that sanc- 
tioning the use of unconstitutionally obtained evidence for impeachment 
forces a defendant to choose between exercising his constitutional right to 
suppress such evidence and his constitutional right to take the stand. So 
stated, it is “intolerable that one constitutional right should have to be 
surrendered in order to assert another.” *3 

The Chief Justice does not address himself to the question whether the 
issue is one of the constitutional rights of the accused as opposed to the 
prevention of perjury. But his assertion that “provided . . . that the trust- 
worthiness of the evidence satisfies legal standards . . . [the fifth amend- 
ment’s] privilege [against self-incrimination] cannot be construed to 
include the right to commit perjury” *4 implies the majority’s refusal to 
give constitutional status to the exclusionary rule. The majority opinion 
obviously represents a decision by the Court that society’s interest in pun- 
ishing criminals—i.e., ascertaining the truth of the charges against an 
accused so that he can be punished if he has committed the crime charged 
—outweighs the concept underlying the Miranda exclusionary rule: that 
society has an interest in preserving the integrity of the individual and in 
securing the equal enforcement of the law.*© Nevertheless, the majority 
may be faulted for not articulating the legal reasoning by which it rejects 
the assertion that a defendant has the right to have unconstitutionally 
obtained evidence suppressed. 


3. DETERRENCE: Whether the Walder Principle Will Encourage Police 
Officers To Violate Miranda In Order To Obtain Evidence for Impeach- 


ment Purposes and Thus Run Afoul of Miranda’s Deterrence Purpose. 


One of the primary policies underlying the exclusionary rule is to deter 
the police from using illegal interrogation methods by depriving them of 
an admissible confession when they abuse the requirements of Miranda. 
Mr. Chief Justice Burger, whose skepticism of both the Miranda and the 





31. Id. at 229-30. See Malloy v. Hogan, 378 U.S. 1 (1964); Griffin v. California, 360 
U.S. 609 (1965). 

32. Harris v. New York, 401 U.S. at 228-30. 

33. Simmons v. United States, 390 U.S. 337 (1968). For a strong argument that im- 
peachment does not create an unconstitutional burden, see Cole, supra note 10, 
at 15-16. 

34. Harris v. New York, 401 U.S. at 224-25. 

35. Cf. Comment, The Collateral Use Doctrine, supra note 9, at 931-33. 
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fourth-amendment exclusionary rules is well known,** argues for the ma- 
jority that, if the exclusionary rule has any deterrent effect on proscribed 
police conduct, “‘sufficient deterrence flows when the evidence in question 
is made unavailable to the prosecution in its case in chief.” *7 

The dissenters reply that, although the Miranda exclusionary rule is 
aimed toward deterrence of law-breaking police activity, that aim is merely 
a step toward the larger objective “of safeguarding the integrity of our 
adversary system.” °8 

With regard to the question of the deterrent effect which the exclusionary 
rule has on police misconduct, neither the majority nor the minority in- 
quiry critically and discerningly focuses on whether or not, by extending 
Walder, the police will be encouraged to ignore Miranda in order to obtain 
material for impeachment. Neither side answers whether the police will 
take the calculated risk to “fully interrogate an accused incommunicado 
and without counsel” so long as they use means consistent with threat-or- 
promise voluntariness and so long as they understand that they may file 
the information only for use to keep the defendant honest.*® The Chief 
Justice may be correct when he chides his opposition for arguing a “specu- 
lative possibility that impermissive police conduct will be encouraged [by 
allowing impeachment].” 4° On the other hand, if the proper determination 
of whether the directive force of a precedent should be restricted is an 
analysis of its function, empirical in character, in which the social conse- 
quences of the rule’s application are deduced,*! then the Chief Justice is 
perhaps equally “speculative.” 42 





36. “I do not question the need for some remedy to give meaning and truth to the 
constitutional guarantees against unlawful conduct by government officials.... But 
the hope that this objective could be accomplished by the exclusion of reliable 
evidence from criminal trials was hardly more than a wistful dream. Although 
I would hesitate to abandon it until some meaningful substitute is developed, ... 
[the] Doctrine . . . is both conceptually sterile and practically ineffective... .” 
Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 
388, 415 (1971) (dissenting opinion) (Jun. 29, 1971). See also Burger, Who Will 
Watch the Watchman?, 14 Am. U.L. Rev. 1, 11-12 (1964). 

37. Harris v. New York, 401 U.S. at 225. 

38. Id. at 231. 

39. Harris v. New York, 401 U.S. at 232. See State v. Brewton, 247 Ore. 241, 245, 422 
P.2d 581, 583, cert. denied, 387 U.S. 943 (1967). 

40. Harris v. New York, 401 U.S. at 225. 

41. Cole, supra note 10, at 9. 

42. On one side it is arguable that a slight incentive is apparently sufficient to en- 

courage the police to engage in illegal conduct. Comment, The Collateral Use 

Doctrine, supra note 9, at 927. On the other side a strong case can be made that 

Walder has not provided the impetus for law enforcement officials to violate the 

fourth amendment. Cole, supra note 11, at 9. There have been several empirical 

studies which have concluded that Miranda has had only a slight impact on law 
enforcement. A Pittsburgh study noted that “Miranda has not impaired signifi- 
cantly the ability of law enforcement agencies to apprehend and convict the 

criminal.” Seeburger & Wettick, Miranda in Pittsburgh—A Statistical Study, 29 

U. Prt. L. Rev. 1, 23-26 (1967). See also Interrogations in New Haven: The Impact 
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Therefore, when he weighs the public interest in presenting all the evi- 
dence which is relevant and probative against the deterrent function and 
concludes that the former is compelling and the latter minimal, and that 
the exclusionary rule should therefore be invoked,‘* the Chief Justice’s 
argument appears too facile. 

In addition, this test ignores the weight of the “integrity of our adversary 
system” which the minority would place upon the scales. Mr. Justice 
Brennan is here invoking the doctrine originated by Messrs. Justice Holmes 
and Brandeis that “the government ought not to use evidence obtained and 
only obtainable by a criminal act.” 44 It would seem that the courts are 
no less contaminated by the introduction of illegally obtained evidence 
for impeachment purposes during the prosecution’s cross-examination of 
the defendant than by its introduction for the purpose of establishing his 
guilt during the prosecution’s case-in-chief. This doctrine, with its roots 
in Terry, Mapp and Harrison, may be false dogma, but the Chief Justice 
does not meet the issue; he ignores it.4® 


THE New TEst AFTER Harris? 


Harris, by its rejection of the exclusionary rule, represents a return to 
the voluntariness-trustworthiness standard.‘® Ironically, when the Court in 
Miranda indicated that it was trying to close “a gap in our knowledge as 
to what in fact goes on in the interrogation rooms,” 47 it showed its dis- 
satisfaction with the voluntariness test. The exclusionary rule served two 
functions: it obviated the difficulties of a defendant’s proving coercion 
by promulgating a per se rule that illegally elicited confessions are inad- 
missible; and it provided the police with a method which, if followed, 
insured a presumption of the admissibility of confessions.‘* Harris re- 
vitalizes not only Walder, but also the voluntariness test.*® 


United States v. Jordan 


Four months after Harris, the Court of Military Appeals considered its 
impact on the continuing validity of the military rule that 


. - an accused who has testified as a witness may not be cross-examined upon, or 





of Miranda, 76 Yate L. J. 1519 (1967). For a discussion of these and several 

other studies, see ALI, A Mopet or Pre-ARRANGEMENT Procepure 101-69 (Study 

Draft No. 1, 1968). 

See Alderman v. United States, 394 U.S. 165 (1969) ; cf. Cole, supra note 10, at 11. 

. See Olmstead v. United States 22 U.S. 438, 469-70 (1928) (dissenting opinion). 

. Terry v. Ohio, 392 U.S. 1, 12-13 (1968); Harrison v. United States, 392 U.S. 219, 

224 n.10 (1968) ; Mapp v. Ohio 367 U.S. 643, 659 (1961). 

401 U.S. at 224-25. 

384 U.S. at 448. 

. See Abbott, Law and Tactics in Exclusionary Hearings, 106-11 (1969), in which 
the burdens of going forward and of persuasion in an exclusionary hearing are 
comprehensively analyzed; cf. Elsen & Rosch, Protection for the Suspect Under 
Miranda v. Arizona, 67 Coium. L. Rev. 645, 649 (1967). 

49. See note 7 supra. 
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impeached by evidence of, any statemeat which was obtained from him in violation 
of Article 31 or any of the warning requirements in 140a(2) or through the use of 
coercion, unlawful influence or unlawful inducement.*° 


In United States v. Jordan,5! Lance Corporal Cecil Jordan was accused 
of violently attacking a young Okinawan woman in her home during the 
fall of 1969. Jordan, like Harris, took the stand in his own behalf. He 
denied having been at the victim’s home on the night she was attacked. 
On cross-examination, Jordan was asked seriatim whether he had stated 
(to his battalion commander during Office Hours) that he had been at 
the girl’s house. Jordan admitted having lied earlier on direct examination. 
As in Harris, the accused’s pretrial admission was defective;®? but, as 
Judge Darden noted, in the military the issue does not turn solely on con- 
stitutional construction ®* since paragraphs 153b(2)(c) and 140a(2) 
have the force of law.*4 In spite of the fact that Harris provides authority 
for a change, until those paragraphs are changed, the Manual provisions 
control. 

Therefore, the military, having had its Manual for Courts-Martial revised 
to conform to what it thought was the minimum constitutional protection 
which the Warren Court established in Miranda,®> suddenly after Jordan 
finds itself in the position of being locked in by Presidential edict to a 
higher standard than the Burger Court announced in Harris.*® 

What action should the military take? Should the more stringent stand- 
ard be retained, or should the Manual be revised *” in order to conform 
the military practice to the standard established in Harris? 





50. MCM, 1969 (Rev.), para. 1536(2)(c). [Which incorporates the view of United 
States v. Lincoln, 18 USCMA 336, 40 CMR 48 (1969) into the Manual]. See Boller, 
Harris v. New York, 401 U.S. 222 [sic.] (24 February 1971): The Re-Vitalization 
of Walder, 52 Mu. L. Rev. 180, 186-87 (1971) [hereinafter cited as Boller]. 

51. United States v. Jordan, 20 USCMA 614, 44 CMR 44 (1971). 

52. The Government did not demonstrate that, in compliance with Miranda and United 
States v. Tempia, 16 USCMA 629, 37 CMR 249 (1967), Jordan had been warned 
of his right to counsel before his battalion commander began to question him. 

53. 20 USCMA at 617, 44 CMR at 47 (at slipsheet p. 6). 

54. Article I, section 8, of the Constitution empowers Congress to make laws for the 
government of the military. The UCMJ is the principle legislative enactment setting 
forth these rules. Article 36, UCMJ, provides that the President may prescribe 
modes of proof for trial. The MCM, which is in form an Executive Order signed 
by the President, can be amended, by the President’s directing a new rule [formu- 
lating a “mode of proof” under UCMJ, art. 36(a)] amending the Manual to con- 
form to Harris. 

55. See ANALYSIS OF CONTENTS— MANUAL FoR Courts-MarTIAL, UNITED STATES, 
1969 (Revisep Epition) 27-7 (1970). 

56. See note 54 supra. 

57. Deleting the words “or any of the warning requirements in 140(a) (2)” from 1536 

(2) (c), para. 4. 





— ge oe are 2 be a 


a ae Po 


— - —_ | |hCO 


as. 


a 2m Om 


Vw 


=e 649 


JAG Journal e XXVI 


Tue Miuitary’s OPTIONS 
Since the Jordan decision provides authority for a statute or an execu- 
tive order to change paragraph 153b(2) (c),°8 the military now has the 
option to institute a revision to the Manual to incorporate the authorized 
impeachment procedures. The question is whether to adopt this constitu- 


. tional minimum allowable under Harris, or whether to impose controls on 


its use. There must, however, be strong counter-balancing reasons for 
burdening the Government with rules not constitutionally required. The 
exclusionary evidence rules are a limitation on the prosecutor’s discretion. 
As Mr. Justice (then Judge) Cardozo commented in his famous dictum 
in People v. Defore: “[T]he criminal is to go free because the constable 
has blundered.” ®° Strong counter-balancing reasons should therefore under- 
lie any limitation which the military places on the allowable use of 
inadmissible statements for impeachment. 

The adoption of the Harris rationale would allow limited use of otherwise- 
inadmissible statements for impeachment. The basic condition for such 
use is the accused’s description under direct examination of the substance 
of his statement to the military authorities. Harris would also allow im- 
peachment if the accused denied his guilt and gave an account of his 
actions differing from his statement to authorities, or merely denied making 
the statement. Impeachment will continue to be permitted only when the 
accused on his own initiative makes assertions about the contents of his 
prior statements on direct examination. For purposes of ordinary impeach- 
ment, 7.e., inconsistency between prior statements and trial testimony con- 
cerning the crime itself, Miranda would continue to be fully applicable. 

If the military incorporates Harris in its entirety, there are some coun- 
terbalancing factors. For example, it has been suggested that officials might 
deliberately ignore Miranda and engage in a two-step interrogation whereby 
a statement is obtained at one point, then a warning is given, and an 
admissible statement is obtained at a second stage. Thus impeachment 
evidence is obtained at the initial stage, while evidence to support the case- 
in-chief is obtained at the second juncture.®® If such unsavory conduct by 
overzealous officials is to be discouraged, the accused must be allowed to 
expose such official misconduct at an exclusionary hearing. Even assuming 
arguendo that the accused intends to commit perjury, there is no better 
means of encouraging the accused to expose such misconduct than to assure 
the accused before he takes the stand that such illegally obtained statements 
will not be used against him. Since Harris assumes that the Government 
acts in good faith, it would be logical to place checks on Harris when 
officials misuse Harris to bypass Miranda. 

It has been urged by the supporters of the exclusionary rules that all 
statements obtained in violation of Miranda standards be excluded because 





58. 20 USCMA at 615, 44 CMR at 45 (at slipsheet p. 7). See infra notes 61 and 62. 
59. 242 N.Y. 13, 21, 150 N.E. 585, 587 (1920). 
60. Groshart vy. United States, 392 F.2d 172 (9th Cir. 1968). 
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‘of the artificiality of the legal rule that impeachment is permissible on 
“unrelated” or “collateral” matters, but not on “elements of the crime.” ® 
Harris agrees with the principle, but it reverses the result not only by 
permitting collateral impeachment, but also by permitting the Government 
to introduce illegally obtained statements which are directly related to the 
merits of the case. 

In spite of this “artificiality,” there are circumstances in which the ele- 
ments of the crime are so blatantly being introduced by the prosecution 
that unfair prejudice would result—especially when the impeachment goes 
less to the matter of credibility and more to the matter of guilt or innocence. 
In such circumstances the military judge should not be required to allow 
impeachment by prior inconsistent statements every time a defendant takes 
the stand in his own defense. Any amendment to the Manual should leave 
room for the operation of a sound judicial discretion to play upon the 
circumstances as they unfold in a particular case. There may be cases in 
which the military judge might think that the cause of truth would be 
helped more by letting the court members hear the accused’s story than 
by the accused’s refraining from testifying because of the fear of prejudice 
founded upon some deviation in his story. 

Although the Harris decision refuses to follow the dictum in Miranda 
that all statements of an accused are inculpatory per se—and, absent the 
required warnings, cannot be used—it does not overrule the specific holding 
of Miranda that statements illegally obtained from an individual who is 
subject to custodial police interrogation are inadmissible in the prosecutor’s 
case-in-chief. Harris, however, does not make clear the extent to which it 
overrules a slightly broader reading of Miranda—that an illegally obtained 
prior statement cannot be used as substantive proof of guilt. Until the 
Court more carefully defines its impeachment rules, it would seem that 
the decision whether the jury would be able to limit its use of highly 
prejudicial evidence would be better left to the trial judge.®* In other words, 
the military judge should be able to allow impeachment when the accused 
places his character or reputation in issue, but not when he is denying 
an essential element of the crime. 

One military commentator has argued that the Harris holding was not 
necessary.®? By parity of reasoning, if the Harris holding is unnecessary, 
so any alteration to the Manual for Courts-Martial would be unnecessary. 





61. “Any story [of the accused] that would be responsive to the questions raised by the 
state’s case would tend to open up collateral matters and would invite impeachment 
if the tools of impeachment were at hand.” State v. Brewton, 422 P.2d 581, 583 
(Ore. 1967). 

62. This notion — that the jury is unable to limit its use of prejudicial evidence — 
appears throughout the law of evidence. See, e.g., Mr. Justice Cardozo’s opinion in 
Shepard v. United States, 290 U.S. 96 (1933). 

63. “The most serious objection to the Harris holding is that it is unnecessary. Initially 
what can possibly be more laudable and fair than the Miranda rationale, telling 
a suspect the effect of waiving his right not to incriminate himself? It seems to 
place the rich and the poor, the ignorant and the wily all on the same plane. 
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Indeed, insofar as the rationale beneath the holding of Harris was to dis- 
courage perjury, a criminal remedy already exists to discourage such con- 
duct.*4 There are, however, no military cases—and this writer has found 
no reported Federal or state cases—in which the Government has prosecuted 
a defendant for having “perjured” himself in a Walder- or Harris-type 
situation. There are two obstacles to prosecuting criminally a Harris-type 
accused in the military. First it would be quite difficult to prove the ele- 
ments of perjury—e.g., that the accused’s testimony was false and that the 
accused did not believe the testimony to be true.®* Second, the paucity of 
prosecutions for perjury indicates that Government resources are not usually 
channeled toward second trials. The problems of proof and prosecution of 
perjury are beyond the scope of this article, but they should be considered 
before any change to the Manual is enacted. 


CONCLUSION 

The exclusionary-evidence rule adopted by the Supreme Court in Miranda 
v. Arizona has been a continuing source of legal controversy and rapidly 
fluctuating law. Recent changes in the membership of the Court underlie 
the holding in Harris v. New York which indicates the newest thrust. The 
Harris decision revitalizes the pre-Miranda case of Walder v. United States, 
which permitted the Government to impeach the defendant at trial by use 
of his otherwise-inadmissible statements. The broad language of Harris 
appears to give the prosecutor the discretion to impeach a defendant who 
contradicts an illegally obtained prior statement. The majority establishes 
that exclusionary rules are not unconditional; that the Court will not hesi- 
tate to adopt a restrictive application of the rules when competing policy 
reasons dictate; and, finally, that there is continuing skepticism of the 
deterrent effect of unconditional exclusionary rules on illegal police con- 
duct. The Court’s opinion, however, does not directly address itself to: 
first, the constitutional underpinnings of the defendant’s right to present 
an uninhibited and comprehensive defense free from coercive pressures 
not to testify; and, second, the extent to which a defendant may be im- 
peached by his prior testimony if it bears “on the issue of guilt.” The case 
is therefore limited in its precedential value. 





Second, for the defendant who makes sweeping claims not related to the offenses 
charged, the Walder case can be employed to place his testimony in its proper per- 
spective through the use of impeachment. Third, anyone who feels that a criminal 
trial is a battle between equals is under a misconception. Although some progress 
has been made in affording investigative assistance to an indigent federal defendant, 
the military man has no such assistance. Fourth, there are several valid means of 
impeaching a defendant. The confirmed felon will probably have admissible con- 
victions or a reputation as an incredible person. Fifth, when the defendant does 
testify, he is always an interested party, he usually has less inclination to speak 
the truth, and he is the one party who will be greatly affected by the verdict. These 
factors are laid before the jury in the form of instructions to them in assessing the 
defendant’s credibility.” (Footnotes omitted.) Boller, supra note 50, at 193-94. 

64. UCMJ, art. 134, 10 U.S.C. § 834 (1964). 

65. Id. 
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On the heels of the Harris decision, the Court of Military Appeals held 
in United States v. Jordan that Harris does not change the military’s ex- 
clusionary rule, enacted by the Manual for Courts-Martial. The military 
is therefore faced with the problem of whether to retain the Miranda- 
influenced enactment or to attempt to retool the Manual in light of the 
Harris rationale. 

As long as interpretation of the exclusionary evidence rule is in a state 
of flux, and the constitutional minimum shifts with new appointees, the 
military may be prudent in holding to its higher standard which is presently 
adopted by the Manual. On the other hand, the Manual standard may be 
too heavy a burden on the Government, and may thus be against public 
policy. There is, however, an alternative to an all-or-nothing exclusionary 
rule. Reconciliation of the two competing policies—one proscribing a pro- 
phylactic constitutional guarantee of the privilege against self-incrimination, 
and the other demanding truth from witnesses—may lie not in any rigid 
formula, but rather in the military judge’s balancing of the competing 
considerations: not giving the accused unlimited license for perjury, but 
not allowing impeachment when the integrity of the processes of law en- 
forcement are undermined. 

Sound public policy, the good of the services, and the ends of justice 
in the particular case may be served by granting the military judge the 
power to “draw the fine line.” In summation, the application of the exclu- 
sionary rules appears to be one of those areas which, in Cardozo’s words, 
“. . . is a middle ground or certainly a penumbra in which discretion is 
at large.” ®6 





66. Helvering v. Davis, 301 U.S. 619, 640 (1936). 
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The Guilty Plea is Innocent: 
Effects of North Carolina y. Alford 
on Pleading under the UCMJ 


Lieutenant Roy Tesler, JAGC, USNR* 


The equivocal defendant, unsure of his guilt, may plead 
guilty under the Supreme Court’s rationale in Alford. Lieu- 
tenant Tesler views the evolving theory of the guilty plea as 
a waiver of the right to trial on the issue of guilt, and not a 
judicial confession. Evaluating the Alford holding as a step 
forward, allowing aboveboard judicial scrutiny of plea 
bargaining, he urges unhesitating acceptance by the military. 


THE ALFORD CASE 


ON 23 NOVEMBER 1970, the United States Supreme Court handed 
down what must certainly be considered a watershed decision in the guilty 
plea area of criminal law and procedure. North Carolina v. Alford1 may be 
cited for the basic and highly significant proposition that while most pleas 
of guilty consist of both a waiver of trial and an express admission of 
guilt, the latter element is not a constitutional requisite to the imposition 
of a criminal penalty. Thus, the Constitution does not prevent an accused 
individual from voluntarily, knowingly and understandingly consenting 
to the imposition of a prison sentence even if he is unable or unwilling 
to admit his participation in the acts constituting the crime.” 

Mr. Justice White’s majority opinion? in Alford, in addition to provid- 
ing some valuable insights with respect to the high court’s views on the 
nature of the guilty plea itself,‘ resolved a conflict in the circuits and the 
state courts, and (if adhered to by the military courts) will alter the plead- 
ings practices under the Uniform Code of Military Justice. Before delving 





* Lieutenant Tesler is currently serving as an Assistant Staff Judge Advocate 
at the Law Center, Pearl Harbor, Hawaii. He received the B.A. degree from Antioch 
College in 1964, the J.D. degree from the Georgetown University Law Center in 
1967, and the M.A. degree from the University of Maryland in 1969. He is admitted 
to practice before the Bars of the State of Maryland, the District of Columbia and 
the U.S. Court of Appeals for the Ninth Circuit. 


1. 400 U.S. 25 (1970). 

2. Id. at 37. 

3. The decision was 5:1:3. Justice Black filed a very brief concurrence. Justice Bren- 
nan, joined by Justices Douglas and Marshall, dissented. 

4. See also Boykin v. Alabama, 395 U.S. 238 (1969), where the Court was at pains 
to point out that several Federal constitutional rights are involved in a waiver 
that takes place when a plea of guilty is entered in a criminal trial. First is the 
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too deeply into the effects of Alford, however, it is important to analyze 
the facts of the case itself. 

Henry Alford was indicted for first-degree murder on 2 December 1963. 
Under North Carolina law, first-degree murder is punished with death 
unless the jury recommends that the punishment shall be life imprison- 
ment.> The court appointed counsel to represent the defendant, and this 
attorney talked to several witnesses whom Alford stated would be able to 
substantiate his innocence. Contrary to the defendant’s belief, however, 
these witnesses made statements that contradicted Alford’s story and strongly 
indicated his guilt of the offense charged. Because of the compelling evi- 
dence of guilt and the dearth of evidentiary support for his client’s protes- 
tations of innocence, Alford’s attorney recommended that he plead guilty 
to second-degree murder, leaving the ultimate decision up to the accused 
himself. The prosecutor had agreed to accept a plea of guilty to the lesser 
charge, and on 10 December 1963, Alford pleaded guilty to second-degree 
murder. 

Before the trial court accepted the guilty plea, a police officer testified 
under oath, summarizing the State’s case. Two other witnesses were heard. 
Though there was no eyewitness to the crime, the testimony indicated that 
shortly before the homicide Alford left his house with his gun after stating 
that he intended to kill the victim, and returned some time later, declaring 
that he had done what he set out to do. After the State’s brief evidentiary 
presentation, the accused took the witness stand and testified that he had 
not committed the murder, but was pleading guilty because he did not 
desire to run the risk of receiving the death penalty in the event he were 
to plead not guilty to the original charge but be convicted contrary to 
his plea. 


After recounting his version of the events on the night of the murder, the 
accused stated: } 


. .. I pleaded guilty on second degree murder because they said there is too much 
evidence, but I ain’t shot no man, but I take the fault for the other man. We never 





privilege against self-incrimination guaranteed by the fifth amendment and ap- 
plicable to the states by reason of the 14th; second is the right to trial by jury; 
and third is the right to confront one’s accusers. In Boykin, the Court refused to 
presume a waiver of these important rights from a silent record, and held that 
it was error, plain on the face of the record, for the trial judge to accept peti- 
tioner’s guilty plea without an affirmative showing that it was intelligent and 
voluntary. 

Boykin and Alford, taken together, spell out the Federal constitutional require- 
ments of a knowing, intelligent, and voluntary guilty plea made on the record. 

. At the time Alford pleaded guilty, North Carolina law provided that if a guilty 
plea to a first-degree murder charge was accepted, the penalty would be life im- 
prisonment instead of death. The provision which permitted guilty pleas in capital 
cases was repealed in 1969. See Parker v. North Carolina, 397 U.S. 790 (1970). 
Thus, under the North Carolina statute, as amended, while the accused could not 
plead guilty to a capital charge, it remained possible for a person charged with 
a capital crime to plead guilty to a lesser offense. This is the same as the military 


rule on this subject. See UCMJ, art. 45(b) ; MCM, 1969 (Rev.), para. 70. 
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had an argument in our life and I just pleaded guilty because they said if I didn’t 
they would gas me for it, and that is all. 


In response to questioning by his attorney while still on the witness 
stand, Alford affirmed that he had given much thought to the matter of 
his plea in the case, had consulted with his attorney and members of his 
family about it, and was aware of the rights he would have if he were to 
enter a plea of not guilty. At this point, the following colloquy took place: 


Q. [By Alford’s counsel]. And you authorized me to tender a plea of guilty to 
second-degree murder before the Court? 
A. Yes, sir. 


Q. And in doing that, that you have again affirmed your decision on that point? 

A. Well, I’m still pleading that you all got me to plead guilty. I plead the other 
way, circumstantial evidence; that the jury will prosecute me on—on the second. 
You told me to plead guilty, right. I don’t—J’m not guilty but I plead guilty ® 
(emphasis added). 


The trial judge then asked the accused if, in view of his continuing 
protestations of innocence, he desired to persist in his plea of guilty to 
second-degree murder. Alford replied, “Yes, sir. I plead guilty on—from 
the circumstances that he told me.” 7 

After obtaining information about the defendant’s prior criminal record, 
which was extensive,® the trial court sentenced Alford to 30 years’ impris- 
onment, the maximum authorized penalty for second-degree murder in 
North Carolina.® 

Subsequent to a postconviction relief hearing in 1965, the state court 
found that Alford’s plea was “willingly, knowingly and understandingly” 
made on the advice of competent counsel, in the face of overwhelming 
prosecution evidence. Thereafter, Alford petitioned for a writ of habeas 
corpus in the United States District Court for the Middle District of North 
Carolina and in the United States Court of Appeals for the Fourth Circuit. 
Both courts denied the writ on the basis of the state court’s determination 
in the postconviction relief hearing. In 1967, Alford again filed a habeas 
corpus petition in the district court. The petition was again denied. On 
appeal, a divided panel of the Fourth Circuit Court of Appeals reversed,!® 
on the ground that Alford’s guilty plea was not made voluntarily." 





6. 400 U.S. at 28 n.2. 

7. The accused was referring to his lawyer’s advising him of the strength of the 
state’s case and the advantage, for punishment purposes, of pleading guilty to the 
lesser offense. Jd. at 29. 

. Id. at 29 n.4. 

9. N.C. GEN. STAT. §§ 14-17 (1969). 

10. North Carolina v. Alford, 405 F.2d 340 (4th Cir. 1968). 

11. In reaching its decision on the appeal from the denial of the petition for writ of 
habeas corpus, the Court of Appeals relied heavily on the Supreme Court’s earlier 
decision in United States v. Jackson, 390 U.S. 570 (1968). The majority of the 
circuit court panel read Jackson as requiring invalidation of the North Carolina 
statutory provisions on imposition of the death penalty because of the statute’s 
apparent encouragement of criminal defendants’ waiving their constitutional rights 
by promising no more than life imprisonment if a guilty plea to designated 
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The Supreme Court, in vacating the judgment of the Court of Appeals 
and remanding the case for further proceedings, noted that if Alford’s 
assertions of innocence were sincere, there obviously existed a factual and 
legal dispute between him and the state. Without more, it could be argued 
that the conviction entered on his guilty plea was invalid, since his asser- 
tion of innocence negated any admission of guilt presumably included 
in his plea. But the Court added that in addition to Alford’s statements 
on the witness stand, the trial court had heard an account of the circum- 
stances of the event in question, including information concerning Alford’s 
departure from and return to his house, and the contemporaneous state- 
ments that he had made. It was mentioned that Alford had not wavered in 
his desire to plead guilty and forego his right to a jury trial. “Although 
denying the charge against him, he nevertheless preferred the dispute be- 
tween him and the State to be settled by the judge in the context of a 
guilty plea proceeding rather than by a formal trial.” !? 

Justice White’s opinion recognizes that state and lower Federal courts 
have divided upon whether a guilty plea can be accepted when it is accom- 
panied by protestations of innocence and therefore contains only a waiver 
of trial without any admission of guilt. The basic conflict is briefly sum- 
marized by the Court: 


. . . Some courts, giving expression to the principle that “[oJur law only authorizes 
a conviction where guilt is shown,” require that trial judges reject such pleas. But 
others have concluded that they should not “force any defense on a defendant in a 
criminal case,” particularly when advancement of the defense might “end in dis- 
aster.” They have argued that, since “guilt, or the degree of guilt, is at times uncer- 
tain and elusive,” . . . “[aJn accused, though believing in or entertaining doubts 
respecting his innocence, might reasonably conclude a jury would be convinced of his 





offenses was offered and accepted. The appeals panel majority conceded that 
Jackson did not require the automatic invalidation of guilty pleas under the North 
Carolina statutes, but ruled that Alford’s guilty plea was involuntary because it 
was motivated principally by his fear of the death penalty. 

In its opinion, the Supreme Court noted that under this Fourth Circuit ma- 
jority’s standard, even if both the judge and jury had possessed the power to 
impose the death penalty for first-degree murder, or if guilty pleas to capital 
charges had not been permitted, Alford’s guilty plea to second-degree murder 
should still have been rejected because impermissibly induced by his desire to 
avoid the possibility of a death penalty. 400°U.S. at 30 n.6. 

Citing Brady v. United States, 397 U.S. 742 (1970), the high Court went on to 
say that a plea of guilty, which would not have been entered except for the de- 
fendant’s desire to avoid a possible death penalty and to limit the maximum 
penalty to life imprisonment or a term of years, was not for that reason compelled 
within the meaning of the fifth amendment. Pointing out that Jackson established 
no new test for determining the validity of guilty pleas, which standard is whether 
the plea represents a voluntary and intelligent choice among the alternative courses 
of action open to the defendant, Justice White held that the standard fashioned 
and applied by the Fourth Circuit panel was erroneous, and the Supreme Court 
would, for that reason alone, vacate and remand the case for further proceedings 
on any remaining claims that Alford had. 400 U.S. at 31. 

12. 400 U.S. at 32. 


18 





JAG Journal e XXVI 


guilt and that he would fare better in the sentence by pleading guilty . . .”!° (cita- 
tions omitted). 


Language from the Iowa Supreme Court’s opinion in State v. Kaufman 14 
is quoted, to the effect that a criminal defendant may enter a guilty plea 
for reasons other than his own belief in his actual guilt of the offense 
charged, and that he must be permitted to decide for himself on this 
question. 

Somewhat surprisingly, the Supreme Court had not previously confronted 
the precise issue raised in Alford. However, the Court discussed its prior 
decisions in Lynch v. Overholser © and Hudson v. United States * in seek- 
ing relevant principles. The Court was unable to perceive any material 
difference between a plea of nolo contendere, which refuses to admit com- 
mission of the criminal act, and a plea containing a protestation of inno- 
cence when, as in Alford’s case, a defendant intelligently concludes that 
his interests require entry of a guilty plea and the information before the 
judge includes strong evidence of actual guilt. 

It is also pointed out in the opinion that the state had a very strong 
case against Alford on the first-degree murder charge. Regardless of his 
actual feelings about his own guilt, he insisted on pleading guilty because 
he realized that he had absolutely nothing to gain by going to trial and 
probably a great deal to gain by pleading guilty. Because of the over- 
whelming evidence against him, a jury trial on a not guilty plea was the 
last thing Alford or his attorney wanted. Faced with the choice of a trial 
on the first-degree murder charge or a guilty plea to a second-degree charge, 





13. Id. at 33. 

14. 51 Iowa 578, 2 N.W. 275 (1879). 

15. 369 U.S. 705 (1962). In this case, defendant Lynch, who had been charged in the 
(then) Municipal Court of the District of Columbia with drawing and negotiating 
bad checks, a misdemeanor, sought to enter a guilty plea, which the trial judge 
refused to accept because of a psychiatric report indicating Lynch had been suffer- 
ing from a psychosis at the time of the offense. Although Lynch did not rely on 
the insanity defense at the subsequent trial, he was found not guilty by reason of 
insanity and committed for an indeterminate period to a mental hospital. On 
habeas corpus, the Supreme Court ordered his release, construing the congressional 
legislation purportedly authorizing the commitment as not reaching a case where 
an accused did not defend on the ground of insanity. The Court ruled that Lynch 
had no absolute right to have his proffered guilty plea accepted, but implied that 
there would have been no constitutional error had his plea been accepted, even 
though evidence before the trial judge indicated there might have been a valid 
defense. 

16. 272 U.S. 451 (1926). Essentially, the issue in Hudson was whether a Federal 
court has the power to impose a prison sentence after accepting a plea of nolo 
contendere. The Court held that a trial court does have such power. The Alford 
Court notes that Federal courts have uniformly followed this rule set forth in 
Hudson, even in cases where the offenses charged involve moral turpitude, and 
that implicit in these nolo contendere situations is the recognition that the Con- 
stitution does not prevent imposing a prison sentence upon an accused who is 
unwilling to admit his guilt but who, faced with an unpleasant choice, is willing 
to waive his right to trial and accept a sentence on his plea. 
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the accused, in exercising his own judgment, quite reasonably chose the 
latter alternative and thereby limited his punishment to a maximum of 
30 years’ imprisonment. The Court conclu¢ed that when his plea is viewed 
in the light of the evidence against him, which substantially negated his 
claim of innocence and which also provided a means by which the trial 
judge could ascertain whether the plea was being intelligently entered,!’ 
its validity cannot be seriously questioned. In view of the strong factual 
basis for the plea demonstrated by the state, and Alford’s unwavering and 
clearly expressed desire to enter it despite his professed belief in his inno- 
cence, the Court held that the trial judge did not commit constitutional 
error in accepting it.1* It was noted, however, that this holding does not 
mean that a trial judge must accept every constitutionally valid guilty plea 
merely because a defendant wishes to so plead, as a criminal defendant 
does not have an absolute right under the Constitution to have his guilty 
plea accepted by the court, although jurisdictions may by statute or other- 
wise confer such a right. Likewise, the states might choose to prevent their 
courts from accepting guilty pleas from any defendants who assert their 
innocence.!9 

In commenting on Alford’s contention that the state should not have 
afforded him any plea alternative, but instead have required that he be 
proven guilty of murder in the first-degree, the Court stated: 


. . . The States in their wisdom may take this course by statute or otherwise and 
may prohibit the practice of accepting pleas to lesser included offenses under any 
circumstances. But this is not the mandate of the Fourteenth Amendment and the 
Bill of Rights. The prohibitions against involuntary or unintelligent pleas should 
not be relaxed, but neither should an exercise in arid logic render those constitu- 
tional guarantees counterproductive and put in jeopardy the very human values they 
were meant to preserve.”° 





17. The Court cited McCarthy v. United States, 394 U.S. 459 (1969), where it was 
held that a district judge who accepted defendant’s plea of guilty to a count 
charging that he willfully and knowingly attempted to evade tax payment without 
personally addressing the defendant and determining that the plea was made 
voluntarily with an understanding of the nature of the charge, failed to comply 
with Fep. R. Crim. P. 11 (18 U.S.C.A.) as to procedure on acceptance of pleas, 
although defendant’s attorney represented that he had explained the charge to 
his client. 

18. As noted in note 3, supra, Justice Black concurred separately and Justice Brennan, 
with whom Justices Douglas and Marshall joined, dissented on the ground that 
the facts set out in the majority opinion demonstrate that Alford was “so gripped 
by fear of the death penalty” that his decision to plead guilty was not voluntary 
but was the product of duress. Justice Brennan noted that his dissent does not 
reach the question whether due process permits the entry of judgment on a plea 
of guilty “accompanied by a contemporaneous denial of acts constituting the crime,” 
merely pointing out that the Federal courts of appeal have expressed divergent 
opinions on this question. 400 U.S. at 40. 

19. The Court analogized to Rule 11, Fev. R. Crm. P., supra note 17, which gives a 
trial judge discretion to “refuse to accept a plea of guilty.” The Court, in deciding 
the Alford case, did not feel it necessary to delineate the permissible scope of that 
discretion. 


20. 400 U.S. at 39. 
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It is clear that North Carolina v. Alford is a case of the utmost signifi- 
cance in the guilty-plea area. The Supreme Court in this decision has to 
a very great extent insulated guilty pleas against attacks, both direct and 
collateral, except those which are predicated upon fraud, coercion, incom- 
petence of counsel or the accused’s lack of mental capacity. Alford repre- 
sents the judicial embodiment of gradually changing notions about the 
nature of the guilty plea itself. The older, more traditional theory is that 
a plea of guilty by a defendant in a criminal proceeding is, per se, an in- 
court confession, or a complete admission of guilt for the offense charged. 
The more recent, currently evolving theory is that a guilty plea is not, 
and need not be, in and of itself a judicial confession of actual guilt, but 
is more accurately a waiver of the right to trial on the issue of innocence 
or guilt by a court. Under this theory, when a criminal defendant pleads 
guilty he is not necessarily admitting that he is guilty, but is saying, in 
effect, “For reasons good and sufficient to me, I choose not to argue or 
litigate the issue of whether I may be innocent. I ask the court to find me 
guilty without a trial, and I acquiesce in the court’s imposition of a crimi- 
nal penalty on this basis.” 21 

Under this latter idea of the nature and function of the guilty plea, the 
trial court’s inquiry into the providence of the plea focuses less on whether 
the accused in fact believes that he is guilty and more on whether his 
waiver of the right to trial is an adequate one. It is submitted that this 
theory, as exemplified by the Alford case, is an advance and not a regres- 
sion in criminal procedure, as it serves to draw judicial attention to the 
plea-bargaining process itself and more adequately acquaint the trial judge 
with the considerations that the parties deemed relevant in reaching their 
accord in each particular case. The effect of putting the plea-bargaining 
on the table, rather than under it, will be improved judicial supervision 
and closer judicial scrutiny (at both the trial and appellate court levels) 
over the entire pretrial plea-negotiation process, which, due to crowded 
court calendars, underfunding and understaffing of the judicial and court- 
related agencies themselves, has become such a routine aspect of the crimi- 
nal justice system, both civilian and military. 

For these reasons, the military courts should not hesitate in accepting 
the Alford decision and the theory of the guilty plea which the Court’s 
reasoning supports. 


Pre-Alford Mititary Law 


Such acceptance would represent something of a departure from the 
basic language of the Manual for Courts-Martial (hereinafter MCM,) but 





21. Such waiver of trial, concomitantly waiving several important constitutional rights 
[Boykin v. Alabama, 395 U.S. 238 (1969) ] must meet all constitutional standards 
of waiver. See the leading case of Johnson v. Zerbst, 304 U.S. 458 (1938). See also 
Brady v. United States, 397 U.S. 742 (1970) ; McMann v. Richardson, 397 U.S. 759 
(1970) ; McCarthy v. United States, 394 U.S. 459 (1969); Machibroda v. United 
States, 368 U.S. 487, 493 (1962). 
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not from the judicial decisions which have interpreted and construed the 
statutory prescriptions since 1951. 

The original Uniform Code of Military Justice (hereinafter UCMJ), 
contained in the Act of 5 May 1950, provided that 


If an accused arraigned before a court-martial makes any irregular pleading, or 
after a plea of guilty sets up matter inconsistent with the plea, or if it appears that 
he has entered the plea of guilty improvidently or through lack of understanding 
of its meaning and effect, or if he fails or refuses to plead, a plea of not guilty shall 
be entered in the record, and the court shall proceed as though he had pleaded not 
guilty.”% 

Paragraph 706 of the MCM, 1951, set forth the procedure to be followed 

on the entry of a guilty plea, and provided, in pertinent part: 

Whenever an accused, in the course of trial following a plea of guilty, makes a 
statement to the court, in his testimony or otherwise, inconsistent with the plea, the 
court will make such explanation and statement as the occasion requires. If, after 
such explanation and statement, it appears to the court that the accused in fact 
entered the plea improvidently or through lack of understanding of its meaning and 
effect, or if the accused does not voluntarily withdraw his inconsistent statement, the 
court will proceed to trial and judgment as if he had pleaded not guilty... . 


The same paragraph required the law officer, or president of a special 
court-martial, to explain the meaning and effect of a guilty plea to the 
accused before accepting the plea, unless it affirmatively appeared that the 
accused was fully cognizant of these matters. This explanation, with the 
replies of the accused, was to be set forth in the record and was to include, 
specifically: that the plea admits every act or omission alleged and every 
element of the offense and authorizes conviction without further proof; 
that the maximum punishment authorized may be adjudged upon con- 
viction; and that unless the accused indicates that he understands the 
meaning and effect of the plea as explained, it will not be accepted.*4 





22. Act of May 5, 1950, Pub. L. No. 506, ch. 169, § 1, 64 Stat. 108, conveniently found 
in MCM, 1951, app. 2. 

23. Art. 45(a). The language of the current Code, as amended, is virtually identical. 

24. In the congressional hearings on the proposed UCMJ, it was envisioned by Repre- 
sentative Brooks, the then Chairman of the House Armed Services Committee, that 
the provisions of Article 45 would be supplemented by regulations issued by the 
President, which would include in the law officer’s explanation to the accused the 
statement that unless the accused admitted doing the acts charged, a guilty plea 
would not be accepted. H.R. Rep. No. 491, 81st Cong., Ist Sess. 14 (1949). As 
the discussion of MCM, 1951, para. 706, in the text reveals, no such statement 
was included in the final Manual provision. The trial guide promulgated as MCM, 
1951, app. 8, is similarly silent on this point. 

MCM, 1969 (Rev.), para. 706, now provides, however, that a guilty plea will 
not be accepted unless the court is satisfied not only that the accused understands 
the meaning and effect of his plea “but also that he is voluntarily pleading guilty 
because he is convinced that he is in fact guilty.” The current trial guide, app. 8b., 
includes a question by the military judge as to whether the accused is convinced 
that he is in fact guilty. The question whether the plea will be received is an 

interlocutory one. 
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In court-martial procedure, pleas include guilty, not guilty, and pleas 
corresponding to permissible findings of lesser included offenses.25 Unlike 
the Federal courts, military tribunals do not provide for the entry of pleas 
of nolo contendere. 

Military defendants who are guilty of the crimes for which they have 
been charged frequently plead guilty in order to avail themselves of pre- 
trial agreements, in which the convening authority agrees to limit the 
sentence he will approve to a specified maximum as consideration for the 
time and expense to the Government which is saved by the entry of the 
guilty plea. After the plea has been accepted, evidence in extenuation and 
mitigation may be presented by the defense prior to the imposition of 
sentence by the court. Often, defendants testifying on their own behalf 
at this stage of the trial will make exculpatory statements which call into 
question the providence of théir earlier plea of guilty to the offense charged. 
When this occurs, the MCM imposes a duty upon the military judge to 
point out the inconsistency to the defendant, and, if the plea and the later 
contradictory matter cannot be satisfactorily reconciled, to withdraw the 
acceptance of the guilty plea and proceed as if the accused had pleaded 
not guilty.2° Thus, the true Alford situation, in which the accused makes 
statements inconsistent with a plea of guilty prior to, or contemporaneous 
with, the very entry of the plea is a relative rarity in military jurispru- 
dence,”” as it is in the civilian community. Because of the frequency of 
postplea inconsistent statements in extenuation and mitigation,?® in argu- 
ments of counsel,?® or in posttrial affidavits and petitions for review,*° 
Court of Military Appeals decisions are legion in this area.*! The casual 


25. MCM, 1969 (Rev.), para. 70a. 

26. Id., 706; United States v. Welker, 8 USCMA 647, 25 CMR 151 (1958); United 
States v. Vaughn, 17 USCMA 520, 38 CMR 318 (1968); United States v. McCoy, 
12 USCMA 68, 30 CMR 68 (1960). 

27. United States v. Palacios, 9 USCMA 621, 26 CMR 401 (1958); United States v. 
Watkins, 11 USCMA 611, 29 CMR 427 (1960) ; United States v. Skinner, 24 CMR 
427 (ABR 1957); United States v. Vance, 17 USCMA 444, 38 CMR 242 (1968), 
and probably United States v. Butler, 9 USCMA 618, 26 CMR 398 (1958) (case 
as reported contains insufficient factual information) all involve situations where 
the inconsistent matter is raised prior to or during the course of the defendants’ 
pleading. 

28. United States v. Vaughn, 17 USCMA 520, 38 CMR 318 (1968); United States v. 
McCoy, 12 USCMA 68, 30 CMR 68 (1960) ; United States v. Miles, 11 USCMA 622, 
29 CMR 438 (1960) ; United States v. Stewart, 19 USCMA 58, 41 CMR 58 (1969) ; 
United States v. Hollins, 17 USCMA 542, 38 CMR 340 (1968); United States v. 
Scarbrough, 28 CMR 527 (ABR 1959). 

29. United States v. Hinton, 8 USCMA 39, 23 CMR 263 (1957); United States v. 
Lewis, 18 USCMA 287, 39 CMR 287 (1969). 

30. United States v. Williams, 15 USCMA 65, 35 CMR 37 (1964); United States v. 
Care, 18 USCMA 535, 40 CMR 247 (1969); United States v. Richardson, 15 
USCMA 400, 35 CMR 372 (1965) (inconsistent matters first brought to light in 
posttrial clemency interview) ; United States v. Lemieux, 10 USCMA 10, 27 CMR 
84 (1958) (Staff Judge Advocate’s posttrial review). 

31. See, inter alia, United States v. Holladay, 16 USCMA 373, 36 CMR 529 (1966) ; 
United States v. Chancelor, 16 USCMA 297, 36 CMR 453 (1966); United States 
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reader, after perusing all these cases, might be inclined to conclude that 
many of the providence of plea decisions are irreconcilable. After a brief 
consideration of some of the more important cases, however, it is sug- 
gested that a logical pattern of decision will be discerned. 

United States v. Richardson *? involved the providence of a guilty plea 
in light of ambiguous statements made during the presentencing stage of 
the trial combined with what was, in effect, the defendant’s denial of guilt 
during a posttrial clemency interview. The accused pleaded guilty to a 
charge of dishonorable failure to maintain funds on deposit to pay checks 
he had written, in violation of Article 134, UCMJ. He persisted in his 
plea following a pro forma explanation of its meaning and effect by the 
president of the court. No further inquiry into his understanding of his 
factual guilt was made, nor were the elements of his alleged crimes made 
known to him by the court. Subsequently, it was declared in extenuation 
that the defendant, due to his recent marriage, construction of a home 
and purchase of a needed automobile, had suffered considerable financial 
difficulties. Finally, his “problems began to mount up and . . . things got 
just too much for him.” ** Nothing else was said of the circumstances sur- 
rounding the making and uttering of the checks other than that the de- 
fendant realized his conduct “was wrong.” 

During a posttrial interview conducted by the staff judge advocate, 
Richardson indicated that, in payment of some gambling debts, he had 
received checks which he had deposited in his own account and which 
subsequently bounced. When he drew checks on this account, assuming 
that the other checks had cleared, he was surprised to discover that his 
own were dishonored. 

The Court of Military Appeals, per Ferguson, J., stated that the offense 
of which the defendant was convicted in accordance with his plea requires 
proof that his nonfeasance was characterized by deceit, evasion, false prom- 
ises, or other distinctly culpable circumstances, indicating a grossly in- 
different attitude toward his just obligations. An honest belief. that the 
checks involved would be paid on presentation necessarily eliminates this 
essential element. Therefore, the only course left open to the court was 
to set aside the plea of guilty, which was done. 

In commenting on the effect of inconsistencies, Judge Ferguson stated: 


Unlike the reviewer below, we find a great deal of difference between the effect of 
pretrial statements inconsistent with a /ater guilty plea and post-trial statements 
conflicting with an earlier plea. In the former instance, the accused may have main- 
tained his innocence only until he saw, from the weight of the Government’s case, 





v. Blue, 18 USCMA 39, 39 CMR 39 (1968) ; United States v. Thompson, 13 USCMA 
395, 32 CMR 395 (1963); United States v. Walter, 16 USCMA 30, 36 CMR 186 
(1966). See also Mackres, Does an Accused Have an Absolute Right to Refuse or 
to Obtain a Change of His Guilty Plea?, 24 JAG J. 71 (1965) and cases cited 
therein. 

32. 15 USCMA 400, 35 CMR 372 (1965). 

. Id. at 401, 35 CMR at 373. 
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that his pretense was useless, or until his consciousness of guilt overwhelmed him. 
Indeed, Code, Article 45, refers only to the situation in which an accused “afier a 
plea of guilty sets up matter inconsistent with the plea.” 

In the latter instance, we are confronted with a solemnly entered plea, on the one 
hand, and a subsequent statement of the accused which indicates, despite his ad- 
herence thereto at the trial, that he did not understand the legal significance of his 
acts or, to put it more plainly, that his conduct, if his relation thereof be taken as 
true, did not amount in law to that to which he pleaded. It was these post hoc 
situations to which the Congress expressly addressed its attention in Code, supra, 
Article 45, and which it sought to eliminate by providing for the setting aside of 
pleas when inconsistent matter was thereafter raised by the accused. ... . Thus, im- 
providence of a plea is normally put in issue only by post-plea declarations of inno- 
cence and, in the ordinary situation, accused’s pre-plea protestations of innocence 
have little bearing on the question (citations omitted, emphasis by the court) .** 


This decision of the Court of Military Appeals appears almost to an- 
ticipate the Supreme Court’s ruling in Alford. Under this view of Article 
45 and the intent of Congress in promulgating it, the highest military 
tribunal apparently would not, without more, invalidate a trial judge’s 
acceptance of an Alford-type plea, assuming the defendant made no in- 
consistent postplea statements. 

An earlier case, United States v. Palacios,®® is a clear-cut presentation 
of a potential Alford situation. Here, after the accused indicated he desired 
to plead guilty, the law officer held an out-of-court hearing to inquire into 
the circumstances surrounding the entry of the plea. At this hearing, the 
defense counsel indicated he was satisfied with his client’s plea in all re- 
spects, but would not permit the defendant to answer a question by the law 
officer as to whether he was pleading guilty because he was guilty. The 
court, in considering this occurrence, opined that there did not appear to 
be any reason for the defense counsel’s refusal to permit an answer to the 
question. If the accused is prepared to confess formally in open court, 
there is no reason to keep silent about his guilt in an out-of-court inquiry 
into his understanding of the meaning and effect of his plea and the volun- 
tariness of his act. The court felt that the defense counsel should assist, 
rather than attempt to restrict, the law officer in fully developing the cir- 
cumstances surrounding the plea. The specific acknowledgement of guilt 
by the accused would ordinarily help the law officer determine that the 
plea is voluntary and true. The court held, however, that the law officer 
did not err in accepting the accused’s plea of guilty because he did deter- 
mine in the out-of-court hearing that the accused fully understood the 
meaning and consequences of his plea, and that he was entering the plea 
voluntarily. It was noted that the law officer further advised the defendant 
that he could withdraw his plea any time prior to the imposition of sen- 
tence, and that the defendant did not do so. 

Unlike the Richardson case, Palacios did not involve any post pleading 
inconsistent statements. Reading these two cases together, one could logi- 
cally assume that the court which decided these cases would not have 





34. Id. at 402-03, 35 CMR at 374-75. 
35. 9 USCMA 621, 26 CMR 401 (1958). 
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providence problems with a defendant who declares, “I’m not guilty but 
I plead guilty” if that declaration were made knowingly, intelligently, and 
voluntarily after consultation with counsel, and if no matters inconsistent 
with the plea were set up during the course of the trial. 

United States v. Watkins ** involved a negotiated plea of guilty to lar- 
ceny and two specifications of bribery. The court held that the plea was 
not shown to be improvident as to the bribery specifications, although the 
accused testified at an out-of-court hearing on the plea that law enforce- 
ment officials brought up the subject of bribery by asking him what he 
would pay if the prosecution were dropped. The holding was based 
upon the fact that the law officer called the defendant’s attention 
to the possibility of the defense of entrapment and the defense counsel 
replied that he had fully considered that defense and had decided it could 
not be sustained and, further, he felt the accused would be benefited by 
the agreed maximum sentence since the conviction for the larceny offense 
alone, which could not be successfully defended against, would support 
a sentence considerably in excess of the sentence provided for in the nego- 
tiated pretrial agreement. 

The court went on to discuss their conclusion that the defendant’s guilty 
plea was made voluntarily, as it appeared that in the out-of-court hear- 
ing the law officer carefully advised the accused of his rights, interro- 
gated him concerning his desire to plead guilty, asked about coercion, com- 
pulsion and inducement, invited the accused to put the Government to 
the test of proving the offenses charged, and made it clear to the accused 
that he should stand on his right to trial unless he was convinced it was 
in his best interest not to do so. It was also noted that there was no major 
inconsistency between the accused’s statement and his plea, not only be- 
cause the defense counsel had considered the possibility of the defense 
of entrapment and rejected it, but also because there was nothing in the 
record to negate an intent on the part of the defendant to willingly offer 
to pay officers of the Government to escape prosecution, even assuming 
that one of them first suggested the idea. 

Watkins typifies the situation in which an accused charged with several 
different offenses asks his attorney to negotiate with the convening au- 
thority on the matter of obtaining a pretrial agreement.*’ Quite frequently, 
part of the consideration for the entry of a guilty plea to one or more 
charges or specifications will be the command’s agreeing to “drop” several 
others. For many defendants, and for many offenses, accommodation be- 
tween the parties is simply not possible. But in those situations where plea 
bargaining can be utilized expeditiously and effectively to establish the 





36. 11 USCMA 611, 29 CMR 427 (1960) (Ferguson, J., dissenting) . 

37. As to pretrial agreements in the military, see generally Della Maria, Negotiating 
and Drafting the Pretrial Agreement, 25 JAG J. 117 (1971). Newman, Pleading 
Guilty for Considerations: A Study of Bargain Justice, 46 J. Crim. L. C. & PS. 
780 (1956) is an older, sociological study of the functioning of the plea-bargaining 

process in one mid-western county. 
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parameters of punishment, defendants and counsel on both sides of the 
case are usually very grateful that this option is open to them.*8 

Occasionally, an accused and his counsel might find themselves obtaining 
an agreement which calls for a guilty plea to one or more particular 
charges or specifications in exchange for which numerous other specifica- 
tions are to be dropped and a minimal sentence approved. Even if there 
are minor providence problems concerning the charge to which the guilty 
plea is to be entered,** the accused and his attorney will be loathe to forfeit 
the benefits of the bargain they have worked to obtain merely because 
the trial judge insists on inquiring of the defendant whether he is pleading 
guilty because he is convinced that he is in fact guilty.*° A trial judge who 
refuses to accept a guilty plea because a defendant will not answer this 
question, or answer it in the affirmative, even though the plea is obviously 
being entered knowingly, intelligently and voluntarily after consultation 
with counsel and in full compliance with the mandate of United States v. 
Care *1 may, by reason of such refusal, commit error prejudicial to the 
substantial rights of the accused by ultimately imposing a sentence more 
severe than that provided for in the nullified pretrial agreement.*? 

Military courts have only infrequently addressed themselves to this basic 
question of whether a defendant has a vested interest in obtaining the 
benefits of his pretrial agreement. In United States v. Skinner,*? a 1957 





38. See United States v. Watkins, 11 USCMA 611, 29 CMR 427, 431-32 (1960). 

39. E.g., the relatively common situation in which the charge is drunken driving and 
the defendant insists he was not intoxicated, despite a blood test and overwhelming 
eyewitness testimony to the contrary. Obviously, many other examples could be 
given, and providence problems may involve matters of law as well as matters 
of fact. Occasionally, criminal defendants adamantly refuse to believe that the 
law is what their counsel tells them it is. This is the type of difficulty which is 
especially susceptible of satisfactory resolution at an out-of-court hearing on the 
providence of the plea, where the military judge can further advise the defendant 
as to the law applicable to the case. 

40. The additional question added in the MCM, 1969 (Rev.), provisions on procedure 
if a plea of guilty is entered (see note 24 supra). 

41. 18 USCMA 535, 40 CMR 247 (1969). Care directed that records of trial for 
courts-martial convened more than 30 days after the date of this decision must 
reflect not only that the elements of each offense charged have been explained 
to the accused but also that the military judge or president has questioned the 
accused about what he did or did not do and what he intended, to make clear 
the basis for a determination by the military judge or president whether the acts 
or the omissions of the accused constitute the offense or offenses to which he is 
pleading guilty. Nowhere in the opinion of the court is the additional require- 
ment imposed that a defendant must state he is pleading guilty because he is in 
fact convinced of his guilt. 

42. Query: Where the trial judge refuses to accept the plea, and the accused is 
subsequently convicted, will a presentence motion lie, under paragraph 69a of the 
MCM, for appropriate relief to limit the sentence imposed to no more than that 
provided for in the invalidated pretrial agreement? 

43. 24 CMR 427 (ABR 1957). Mentioned in illustration of “the anomaly of the law 
officer’s position in the arraignment phase of trial” in United States v. Long, 
29 CMR 678, 686 (NBR 1960). 
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Army Board of Review decision, the accused pleaded guilty to all four 
charges against him pursuant to an agreement that the convening authority 
would approve no sentence greater than a suspended dishonorable dis- 
charge, total forfeiture of pay, and confinement for one year. In an out- 
of-court hearing, the law officer asked the accused if he was pleading 
guilty because he was in fact guilty. The defendant replied that he was 
guilty of most of the offenses but indicated that he was not guilty of one 
of them. However, a superior noncommissioned officer was prepared to 
testify to the contrary. The law officer stated that he was going to plead 
the accused not guilty to all of the offenses because it appeared the accused 
had not been properly advised. Ultimately, the accused pleaded not guilty 
to three of the four charges, but guilty to the fourth. He was found guilty 
of three of the charges, and found not guilty of the fourth but guilty of a 
lesser included offense. The approved sentence was a dishonorable discharge 
(unsuspended), total forfeiture of pay, and confinement for two years. 
The Board of Review held that, where it appears that credible witnesses 
will testify to facts establishing the accused’s guilt, it may be futile to 
contest the issue, and the accused may be well-advised to plead guilty. In 
this case, it appeared that the defendant’s guilty plea was entirely proper, 
and the law officer’s action resulting in a change of the pleas, with a con- 
sequent loss of the benefits of the pretrial agreement as to sentence, was 
prejudicial error. 

In another Army Board of Review case, United States v. Scarbrough,*4 
decided two years later, the same issue was considered. The Board com- 
mented: 


. . . Assuming, as contended by the appellant, that the plea of guilty was not im- 
provident and was not entered through lack of understanding of its meaning 
and effect, the only legal prejudice which might be suffered by the accused would 
relate to his approved sentence in the event it were in excess of the limitation pro- 
vided for in his pretrial agreement with the convening authority. However, in the 
instant case the approved sentence did not exceed the maximum stipulated in the 
agreement. We therefore conclude that the accused suffered no legal prejudice with 
respect to either findings or sentence (emphasis added) .*° 


These cases make it clear that refusing to accept a plea of guilty is very 
definitely a two-way street. The trial judge who rejects a tendered guilty 
plea without making a good-faith effort to reconcile the plea with the 
apparent inconsistency, on the assumption that this is the more prudent 
alternative from the standpoint of subsequent appellate review, may find 
his decision declared to be prejudicial error where a pretrial agreement 
is forfeited as a result of his action. 

Turning from the preceding brief discussion of the interrelationship 
of the pretrial agreement and plea-providence problems, in concluding 





44. 28 CMR 527 (ABR 1959). 
45. Id. at 530. 
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this study of the pre-Alford military law in this area, several other im- 
portant cases should be mentioned. 

In United States v. Vance,*® the defendant was charged with desertion, 
pleaded guilty, was found guilty as charged, and sentenced to discharge 
and confinement. Although the law officer conducted a thorough inquiry 
into the providence of the guilty plea, and the defendant acknowledged 
his guilt and persisted in his plea, the court felt that the law officer erred 
in accepting the plea where the defense counsel had informed him that 
although the defendant insisted on pleading guilty, he had consistently 
maintained he had been discharged. It was held that upon receipt of this 
information, the law officer should have required the accused to disavow 
his claim of discharge or refused to accept the plea. The rationale was 
that one who honestly believes that he has been discharged would have a 
valid defense to a desertion charge even though he had not actually been 
discharged. Furthermore, if his belief was both honest and reasonable, 
he would have a valid defense to the lesser included offense of absence 
without leave.‘7 

The president of the court in United States v. Lewis *® made a thorough 
inquiry into the providence of the defendant’s guilty plea before accepting 
it, but the Court of Military Appeals ruled that a possibility of improvidence 
was raised by the defense counsel’s postfindings statement in mitigation 
in which he indicated that a defense existed, but was not asserted because 
he had been unable to obtain proof. Under the circumstances, the presi- 
dent should have made further inquiry and should have required dis- 
avowal of the defense assertion, or, if that were not forthcoming, should 
have set thé guilty plea aside. The opinion contains this statement: 


This Court’s earlier decisions make the rule plain; counsel and the accused may 
not introduce informatjon inconsistent with a guilty plea and then leave the infor- 
mation in suspension<after concluding it is unlikely to result in a finding of not 
guilty. Unless they disavow such inconsistent matter, the guilty plea must fall as 
improvident. This is the holding of both Chancelor and Vance. United States v. 
Watkins, 11 USCMA 611, 29 CMR 427, and United States v. Hinton, 8 USCMA 339, 
23 CMR 263, cases supporting the view that an accused and counsel may weigh and 
then abandon evidence of a defense in favor of possible advantages derived from a 
guilty plea, espouse a rationale rejected by both Chancelor and Vanc@—in the latter, 
unanimously.*® 





46. 17 USCMA 444, 38 CMR 242 (1968). 

47. Id. at 446, 38 CMR at 244. 

48. 18 USCMA 287, 39 CMR 287 (1969). 

49. Id. at 289-90, 39 CMR at 289-90. In Hinton, the accused pleaded guilty to larceny. 
In a pretrial confession he had stated “I am in a mental condition where whenever 
I see something, I have to take it, even though I do not need it.” In extenuation 
and mitigation, the accused’s counsel argued that his client was “to some degree 
a kleptomaniac.” In unanimously holding that the guilty plea was not improvident, 
the court stated that the accused and his counsel may have ascertained that there 
was insufficient evidence to support a defense of lack of mental responsibility, and 
as a result decided to disregard any such evidence in favor of possible advantages 
of a guilty plea. In the context of the whole argument, the defense counsel’s 
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Chief Judge Quinn dissented on the basis of the court’s decision in 
United States v. Hinton ® and his dissenting opinion in United States v. 
Chancelor. 

As noted earlier, anything less than an exceptionally careful reading 
of the pre-Alford guilty-plea providence cases in military jurisprudence 
will probably lead the reader to conclude that many of the decisions simply 
cannot be reconciled. It is submitted, however, that detailed factual analysis 
of the decided cases reveals two basic principles in light of which all the 
pieces fall into place. The first is that it is essential to make the distinction 
emphasized by Judge Ferguson’s opinion in the Richardson case between 
pretrial or preplea statements inconsistent with a later guilty plea and 
postplea inconsistent matter. The former, standing alone, ordinarily will 
not invalidate an otherwise proper guilty plea, whereas the latter, if truly 
inconsistent, almost invariably will do so. Losing sight of this basic dis- 
tinction can result in comparisons of lemons and limes. The genus may 
be the same, but the species are different. 

The second analytical principle is that it is also essential to make a 
distinction between a matter inconsistent with the guilty plea which, if its 
truth were conceded, might render the plea improvident and a matter in- 
consistent with the guilty plea which, if its truth were conceded, would 
render the plea improvident. Where the inconsistency is one which would 
fall into the first category, an otherwise adequate guilty plea will not be 
invalidated, but if the inconsistent matter would be in the latter class, the 
guilty plea is always ruled improvident. As an example of the application 





statement was not intended as a statement of fact or reasonable belief that the 
accused actually was a kleptomaniac. Moreover, it was not contended on appeal 
that the defendant was not fully responsible. ; 

Chancelor, 16 USCMA 297, 36 CMR 453 (1966), like Richardson, 15 USCMA 
400, 35 CMR 372 (1965), involved a guilty plea to a worthless check charge. The 
plea was taken with no more than the usual pro forma explanation of its meaning 
and effect. The elements of the offense were not explained to the accused, and 
he was not questioned about the circumstances of the offense. Just as in Richard- 
son, the plea was followed by a posttrial assertion that Chancelor wrote the check 
in question believing in good faith that funds were in the account to pay it on 
presentment. These assertions were included in affidavits by the accused and his 
counsel. The court, in holding that the guilty plea was improvident, called for 
closer compliance with the statutory and regulatory guidelines on the inquiry 
into providence of the plea which is made at the trial. 

Chief Judge Quinn dissented, stating that a plea of guilty is not improvident 
because there is some evidence in the accused’s favor. If the accused weighs that 
evidence against that available to the Government and determines that it is 
insufficient to justify going to trial on the merits, he can properly enter a valid 
and unimpeachable plea of guilty (citing Watkins). 

Pointing to the distinction drawn in Richardson between the effect of pretrial 
statements inconsistent with a later guilty plea, and posttrial statements con- 
flicting with an earlier plea, the Chief Judge concluded that the attack on the 
plea of guilty in this case was nothing more than a second guess by the accused 
as to his chances in a trial on the merits. 

50. The Chief Judge authored that opinion for a unanimous court. 
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of this idea, consider the preplea inconsistencies in Watkins and Vance.51 
Even if all the allegations Watkins made about the Government agents 
were true, the court members might still accord their testimony more 
weight than his own, and convict him of the offense. And, if he had the 
requisite intent to pay the bribe, the fact that they mentioned it first would 
not preclude his guilty plea. However, if Vance had actually been dis- 
charged prior to the commencement of his absence, he would have had 
an absolute defense to the desertion charge, and could not have entered 2 
provident guilty plea. 

It is suggested that focusing a providence-of-plea determination in terms 
of these two inquiries will shed some additional light on a somewhat murky 
area. 


FEDERAL AND STATE CASES 


As mentioned at the outset of the discussion about the Alford case itself, 
the Supreme Court’s opinion recognizes that various state and lower Fed- 
eral courts have come to opposite conclusions upon the question whether 
a guilty plea can be accepted when accompanied by protestations of inno- 
cence, thereby containing only a waiver of trial without an unequivocal 
admission of guilt. While it is neither possible nor desirable here to examine 
or even summarize the existing body of law in this area,®* a brief synopsis 
of several of the better-known and more generally cited providence-of-plea 
cases will be useful in putting Alford, and its potential effects, in per- 
spective. 

Case law in the District of Columbia clearly supports the proposition 
that a defendant may providently plead guilty to a charge without neces- 
sarily being convinced of his own guilt.53 Tremblay v. Overholser *4 in- 
volved a petition for a writ of habeas corpus by the inmate of a mental 
institution against the superintendent. The district court, in an opinion 
written by the late Judge Alexander Holtzoff, held that a denial of due 
process of law existed where the trial judge, in an intoxication prosecu- 
tion, found the defendant not guilty on the ground of insanity, even though 
she had pleaded guilty and had not raised the issue of insanity, in view 
of the resulting commitment of the defendant as a criminally insane 
person. Judge Holtzoff wrote: 


The Court is of the opinion that it is a deprivation of a constitutional right to 
force any defense on a defendant in a criminal case or to compel any defendant in a 
criminal case to present a particular defense which he does not desire to advance. 
This principle of law is accentuated when the successful advancement of the par- 
ticular defense must end in disaster, because a person who successfully pleads 
insanity must be committed to a mental institution.*® 


51. 11 USCMA 611, 29 CMR 427 (1960) ; 17 USCMA 444, 38 CMR 242 (1968). 

52. See the cases cited in the Alford opinion, 400 U.S. at 33-34 and 22 C.J.S. Criminal 
Law § 423(1) (1961, Supp. 1971). 

53. See Griffin v. United States, 405 F.2d 1378 (D.C. Cir. 1968) and Bruce v. United 
States, 379 F.2d 113, 119-20 (D.C. Cir. 1967). 

54. 199 F. Supp. 569 (D.D.C. 1961). 

55. Id. at 570. 
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In McCoy v. United States,** the defendant pleaded not guilty to a charge 
of unauthorized use of a motor vehicle. At the conclusion of the Govern- 
ment’s case-in-chief, a plea to the lesser offense of taking property without 
right was discussed. The accused stated that he wanted to plead to the 
lesser offense, but then in response to questioning by the trial judge in- 
dicated that he had not taken anyone’s property. The judge then advised 
the defendant that if he did not take the property the court could not per- 
mit him to plead guilty. The defendant then asked, “Your Honor, if I 
am willing to plead to this lesser charge, could I plead?” The judge replied: 
“You can’t plead before me to a charge to which you say you are not 
guilty. No sir, you cannot do that.” The trial was resumed, resulting in 
a jury verdict of guilty of unauthorized use of a motor vehicle. The de- 
fendant appealed. 

The Court of Appeals *’ ruled that once it is determined that a guilty 
plea is made voluntarily and with understanding of the nature of the charge, 
the plea should not be refused without good reason, but the trial court 
still has discretion as to whether to accept the offered plea. Under the 
circumstances of this case, the trial court did not abuse its discretion. 
The court was quick to point out, however: 


In so deciding we wish to avoid our decision being interpreted as holding that 
a plea may not be accepted unless the accused in open court avows in effect that 
he has resolved all doubts against himself with respect to his guilt of the offense 
to which the plea is to be entered. .. . 

While it would be improper for a court to accept such a plea unless satisfied 
there was significant evidence that the accused was involved or implicated in the 


offense, the court is not required to insist that the accused concede the inevitability 


or correctness of a verdict of guilty were the case tried. . . .°° 


In Maxwell v. United States,5® the U.S. Court of Appeals for the Ninth 
Circuit declined to rule definitively on whether a trial judge must accept 
or reject an otherwise valid guilty plea containing a protestation of inno- 
cence, merely holding that the trial judge has very broad discretion in 
this area, and his decision will not be overruled unless that discretion is 
obviously and clearly abused. 

Maxwell was indicted for first-degree murder committed on an Indian 
reservation. At the start of the trial, the defendant’s attorney indicated 
to the court that his client wished to plead guilty to second-degree murder, 





56. 363 F.2d 306 (D.C. Cir. 1966). 

57. Per Fahy, J.; Chief Judge Bazelon dissenting. 

58. 363 F.2d 306, 308. It was further stated that, “An inflexible standard for accepting 
a guilty plea, in order to serve the desirable purpose of avoiding a subsequent 
motion to withdraw the plea, leads to an undesirable consequence, namely, a 
requirement that in order to be able to plead guilty and accept sentence without 
trial an accused must not only enter the plea voluntarily and with full knowledge 
of the nature of the charge as required by Rule 11, but must publicly resolve all 
doubts as to guilt against himself. Since Rule 11 does not require this the District 
Court need not.” Jd. at 308-09. 

59. 368 F.2d 735 (9th Cir. 1966). 
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but that the United States Attorney was opposed to entry of such a plea 
at that time. The court took the request under advisement until the close 
of the Government’s case-in-chief. At that time, the defense counsel renewed 
the request. 

During the course of the Court’s inquiry into the providence of the plea, 
it was revealed that the defendant had no recollection of the acts in ques- 
tion, because he had been drinking that day, and the testimony in court 
had not served to refresh his recollection. The trial judge then ruled that 
he could not accept the proffered plea of guilty. The jury returned a ver- 
dict of guilty of murder in the first degree, and a judgment of conviction 
and sentence to life imprisonment was entered, from which Maxwell 
appealed. 

The Court of Appeals, while agreeing with appellant’s contention that 
the trial court rejected the guilty plea not because of any doubt that it 
was made knowingly and voluntarily, but because the defendant did not 
personally know whether he had committed the crime,®° refused to concede 
that the court was without authority to reject the plea for that reason. 


The court added: 


We do not hold, however, that because Maxwell was unable to recollect the 
transaction and so could not personally vouch for his guilt, the trial court was 
obliged to reject his plea of guilty to second degree murder. The offer to plead 
guilty came at the close of the Government’s case, when a factual basis for a plea 
of guilty to at least second degree murder had been established, or so the trial court 
might have found. Under these circumstances, the court, if it saw fit, could have 
accepted Maxwell’s plea.®* 


People v. Serrano ® involved inconsistent statements made by a defend- 
ant during a hearing on his proffered guilty plea to second-degree murder. 
Although the defendant admitted shooting and killing the victim, an essen- 
tial element of the crime to which the plea was being entered—the intent 
to kill—could not readily be inferred from the defendant’s version of the 
circumstances of the homicide. If anything, his recitation was more con- 
sonant with a killing in the heat of passion, which would have been man- 
slaughter in the first degree. The trial judge accepted the defendant’s plea 
to second-degree murder. In vacating the conviction and permitting Serrano 


jto plead anew to the indictment, the New York Court of Appeals empha- 


sized that the trial judge has the duty to advise the defendant of the nature 





60. Commonwealth y. Cottrell, 433 Pa. 177, 249 A.2d 294 (1969) (facts virtually 
identical). “But where there is significant evidence of guilt as there was in the 
present case, and the accused, after adequate consultation with his counsel, 
decides to plead guilty, that plea is not rendered invalid merely because the 
accused is unable or unwilling to detail the occurrence in court.” Jd. at 179, 
249 A.2d at 295. 

61. 368 F.2d 735, 739 n.3. 

62. 15 N.Y. 2d 304, 206 N.E. 2d 330 (1965) (4:3 decision). 
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of the providence problem and question him further about the facts of the 
occurrence, with a view toward resolving the inconsistency.®* 

The law in those jurisdictions which do not permit the acceptance of a 
guilty plea accompanied by protestations of innocence, or those in which 
that issue has not yet been determined judicially, will be dramatically 
influenced by the Supreme Court’s decision in the Alford case. For example, 
only one month after the high court handed down its opinion, the Maryland 
Court of Special Appeals modified its views on requirements for accept- 
ance of guilty pleas. In Williams v. State *4 the defendant pleaded guilty 
to assault with intent to murder. At the time the plea was entered, the 
State gave a detailed account of the evidence which showed a strong factual 
basis for the plea, and the trial judge personally questioned the accused 
about his plea in the case and determined that it was voluntary. After his 
conviction, Williams asked the appellate tribunal to determine whether 
the record of trial in the case indicated that his plea was intelligently and 
voluntarily entered. 

In its opinion, the court noted that up until the present time Maryland 
required that the factual basis of a guilty plea in a criminal case be predi- 
cated upon conduct of the defendant which he admitted. The Maryland 
courts had construed Boykin v. Alabama,® which required that the record 
affirmatively show that there was a factual basis for the plea, as requiring 
that this factual basis be accepted by the defendant, which acceptance 
was predicated upon his admission of the conduct charged. The court went 
on to discuss the Supreme Court’s ruling in Alford, and concluded: 


It is apparent therefore that our belief that the determination of the factual basis 
for a plea of guilty was predicated upon the conduct of the defendant which he 
admits may be modified in the light of Alford. We do modify it. A plea of guilty 
may be accepted effectively when the record shows that it was made voluntarily, 
unconditionally, and with an intelligent understanding of the nature of the offense 
and the possible consequences of the effect of the plea even though the defendant 
denies his guilt, provided the State demonstrates a strong factual basis for the 
plea and the defendant clearly expresses a desire to enter it despite his professed 
belief in his innocence. In such circumstances the assertion of innocence does not 
necessarily negative any admission of guilt, which is normally central to a plea of 
guilty and the foundation of entering judgment. 


As noted earlier, the District of Columbia is a jurisdiction which permits 
a defendant to plead guilty even though he believes in, or entertains doubts 





63. “The conclusion seems inescapable, therefore, that in light of the defendant’s 
statement of the circumstances surrounding the homicide, the trial judge should 
not, in the first instance, have accepted his plea of guilty. It was, instead, his duty 
to refuse the plea and order the trial continued, or, more appropriately, to advise 
the defendant that his admissions did not necessarily establish guilt of the crime 
to which he was pleading and to question him further both with regard to his 
story of the crime and as to the possible disposition of his request to change his 
plea.” 206 N.E. 2d 330, 332-33 (emphasis added). 

64. 10 Md. App. 510, 271 A.2d 777 (1970). 

65. 395 U.S. 238. 

66. 10 Md. App. 510, at 571-72, 271 A.2d at 778-79. 
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about, his innocence.*? Yet even there, Alford was not without impact. 
Dissenting from a four-word affirmance ®* of an assault and robbery con- 
viction after a jury trial, Chief Judge Bazelon of the United States Court 
of Appeals for the District of Columbia Circuit protested that a defendant 
who said he did not do an act should not have been deprived of his right 
to strike a bargain and plead guilty to a lesser included offense. Citing 
Alford and a section of the trial transcript indicating that the trial judge 
and defense counsel would not let the accused plead guilty, the Chief Judge 
stated that “the trial judge thus thought an admission of guilt absolutely 
essential to an acceptable guilty plea. This view is erroneous.” 

Arguing that the defendant must be allowed to plead guilty under such 
circumstances, if the plea would otherwise be valid, Judge Bazelon pointed 
out that “any other rule would confront a defendant who believes himself 
innocent but against whom the Government has massed substantial evi- 
dence with the choice of lying about his own views or foregoing the bene- 
fits of a bargained plea.” ® 


Post-Alford Mititary Cases 


The significance of the Alford decision to pleadings practices and 
providence of plea questions under the UCMJ was recognized immediately 
by military lawyers.7° And on 8 January 1971, little more than a month 
after the high court handed down the opinion, Alford was cited by the 
United States Court of Military Appeals in United States v. Butler.”! 

In this case, the accused pleaded guilty to a charge of assault with intent 
to commit murder, in violation of Article 134, UCMJ. On review, the Army 
Court of Military Review affirmed only findings of guilty of assault with 
intent to commit voluntary manslaughter and reduced the sentence to 
include dishonorable discharge and confinement for 18 months.72 On ap- 
peal, the defendant contended that his guilty plea should not have been 
accepted by the trial judge because it was not predicated upon a recogni- 
tion of his own guilt. 

During the inquiry into the accused’s understanding of the elements of 
the offense charged, he acknowledged that he had been in a fight with 
Private C. From a point in time shortly after the fight began, the defend- 
ant maintained he had no recollection of what transpired until he later 
found himself walking along a road. Subsequently, he was told by others 
that he had been pulled away from Private C, had left the area to get a 
rifle, and then returned and tried to shoot Private C. In court, the de- 
fendant stated that he was unable to remember what he had done, but 
was “convinced” he had committed the offense for which he was charged. 





67. Cases cited note 53 supra. 


68. United States v. Price, 8 CrL 2273 (D.C. Cir., Dec. 17, 1970). 
69. Id. 


70. See 70-16 JALS 5-6 (DA Pam 27-70-16) of 3 Dec. 1970. 
71, 20 USCMA 247, 43 CMR 87 (1971). 


72. United States v. Butler, No. 422423 (ACMR 23 Mar. 1970, unreported). 
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A prior psychiatric evaluation indicated he suffered from no condition 
that could affect his sanity. A stipulation of fact entered into by both 
counsel showed nothing inconsistent or contrary to the proffered guilty 
plea. The defendant assured the trial judge that despite his inability to 
recall the events in question, he wanted to plead guilty. The judge, finding 
that the plea was voluntarily and understandingly made, accepted it. 

Chief Judge Quinn prefaced the court’s discussion of the applicable law 
by pointing out that a plea of guilty that is inconsistent with the acknowl- 
edged facts should not be accepted.”3 Noting that the accused’s inability 
to recall that he engaged in conduct constituting the offense does not, by 
itself, negate the existence of any essential element of the offense, the court 
added: “Even a personal belief by an unremembering accused, that he did not 
commit the offense, does not preclude him from entering a plea of guilty 
because he is convinced that the strength of the Government’s case against 
him is such as to make assertion of his right to trial an empty gesture.” "4 

Concluding that the defendant was fully informed of his rights and had 
demonstrated his understanding of them, had consulted fully with his 
counsel, was aware of the Government’s evidence strongly indicating his 
guilt, and was not coerced or improperly induced to enter his plea, the 
court affirmed the decision of the Court of Military Review.”® 

Even before the Court of Military Appeals decided the Butler case, a 
panel of the Army Court of Military Review cited Alford in its opinion 
in United States v. Williams,"* decided 22 December 1970. The defendant 
in that case was tried by special court-martial for the offense of unauthor- 
ized absence. After the arraignment, the following colloquy appears in the 
record of trial: 


DC: Sir, at this time the defense has no motions to make and the accused desires 
to plead guilty to the Charge and Specification as contained in the charge sheet. 


MJ: All right. At this time, I am disinclined to accept a plea of guilty. A plea of 
not guilty will be entered. However, if we go as far as sentencing, I will consider 
the fact that he did offer to plead guilty and I will afford him the same presumption 
I would normally had I accepted his plea of guilty. 


The prosecution offered documentary evidence establishing the dates of 
the absence, and counsel for both sides then rested. The defendant was 
found guilty and awarded a sentence which included confinement and a 
discharge. 

The court pointed out initially that the trial judge’s refusal to accept 
the tendered guilty plea was apparently based upon the judge’s interpreta- 
tion of Paragraph 70a of the MCM, which provides, in pertinent part, 





73. Citing United States v. Welker, 8 USCMA 647, 25 CMR 151 (1958), and United 
States v. Care, 18 USCMA 535, 40 CMR 247 (1969) as authority for that 
proposition. 

74. The court cited Alford, 400 U.S. 25 (1970), Hollins, 17 USCMA 542, 38 CMR 340 
(1968) and Holladay, 16 USCMA 373, 36 CMR 529 (1966). 

75. Chief Judge Quinn gave the opinion of the Court. Judge Ferguson, without opinion, 
concurred in the result. 

76. United States v. Williams, SPCM No. 6313 (ACMR, 22 Dec. 1970). 
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that the military judge may refuse to accept a plea of guilty. Noting that 
the language of this paragraph is very similar to that of Rule 11 of the 
Federal Rules of Criminal Procedure, the opinion states that the United 
States Supreme Court, in North Carolina v. Alford, declined to delineate 
the scope of the trial judge’s discretion to refuse to accept a guilty plea. 

In Williams, however, this Court of Military Review panel was faced 
with the bald question of whether the military judge’s refusal to accept 
the guilty plea constituted an abuse of discretion. After discussing the 
applicable law in this area, the court concluded that, while a military judge 
undoubtedly has the authority to refuse to accept a guilty plea, the record 
of trial must reflect the basis for the refusal with sufficient specificity to 
enable reviewing authorities to test for abuse of the exercise of the judge’s 
discretion. In view of the silent record in the case, the court held that the 
military judge did abuse his discretion in arbitrarily refusing to accept 
the plea of guilty. It appeared to the panel that by his action the law officer 
not only deprived the defendant of any possible mitigating effect generated 
by acceptance of his plea of guilty, but also effectively established a de 
facto guilty plea without the safeguards required by United States v. Care.” 
Therefore, the trial judge’s ruling denied due process of law to the de- 
fendant and constituted prejudicial error. 

United States v. Dunbar" involved a guilty plea to a charge of com- 
municating a threat. The trial judge, after an inquiry into the providence 
of the plea during which some questions were raised as to the defendant’s 
guilt, ultimately accepted the plea. The Court of Military Appeals held 
that Dunbar’s guilty plea was rendered improvident by the military judge’s 
failure to inquire fully into the circumstances surrounding the offenses after 
the defendant not only gave equivocal responses to questions concerning 
what he did and his belief in his guilt,”® but also introduced a stipulation of 
fact indicating that the allegedly threatening words had been spoken only 
to get the victim’s attention.®° 

United States v. Juhl*®! is to the same effect. In this case, the defendant 





77. See note 41 supra. 

78. 20 USCMA 478, 43 CMR 318 (1971). 

79. The record of trial sets forth the military judge’s questions and the defendant’s 
responses: 

“MJ: Do you believe and admit that taken together, that these elements properly 
describe what you did?” 

“Acc: To a certain extent ... [y]es, sir.” 

Later the judge asked the accused: 

“MJ: Are you pleading guilty because in your own mind you are in fact guilty?” 
“Acc: I guess so, Your Honor.” 

80. The stipulation, introduced as Defense Exhibit A, included the following state- 
ments: “I said the words ‘I’ll kill you’ in Sgt. Brown’s presence and directing 
them at him. I was locked in my cell at the time and Sgt. Brown was two cells 
down from mine. I had said other things to Sgt. Brown earlier like, ‘Why don’t 
you leave that man alone.’ He had ignored me, so I said the words ‘T’ll kill you’ 
to get his attention.” 20 USCMA at 479, 43 CMR at 319. 


81. 20 USCMA 327, 43 CMR 167 (1971). 


— 
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was convicted, in part, of robbery and wrongful disposition of military 
property in accordance with his pleas of guilty. These specifications arose 
from Juhl’s taking a rifle from a fellow sentinel at gunpoint. In response 
to questions by the military judge during an inquiry into the providence 
of the proposed guilty plea, the accused made statements indicating that 
he did not intend to deprive the sentinel permanently of the weapon. How- 
ever, he persisted in his plea of guilty, which the military judge accepted. 

The court held that the inconsistency amounted to a negation of rob- 
bery, requiring rejection of the defendant’s guilty plea. Findings of guilty 
of wrongful appropriation and assault with a dangerous weapon were 
affirmed. The court held further that no harm resulted to the defendant 
from the acceptance of the guilty plea, and with the modification of the 
findings, the decision of the Navy Court of Military Review was affirmed.® 

Of the post-Alford military cases mentioned up to this point, only Butler 
involved a true Alford situation, in which the defendant insists on pleading 
guilty but is unable or unwilling to recount in court his commission of 
the acts constituting the crime. The most recent Alford situation, as of 
this writing, arose in the case of United States v. Luebs,®* decided by the 
Court of Military Appeals on 9 April 1971. In Luebs, the defendant pleaded 
guilty to sodomy and assault with intent to commit rape, pursuant to a 





82. Chief Judge Quinn dissented on the ground that the evidence as to the robbery 
in issue could reasonably support conviction if the case had been contested. Since 
the accused and his counsel persisted in their plea after’ fully considering all the 
evidence, Judge Quinn was satisfied the plea was not inconsistent with the acknowl- 
edged facts and could properly be accepted, despite the accused’s personal belief 
that his conduct did not spell out the offense. 20 USCMA 327, 331. 

The most recent case of this type to have reached the Court of Military Appeals, 
as of this writing, is United States v. Brooks, 21 USCMA 3, 44 CMR 57 (1971), 
decided 2 Jul. 1971. Brooks was tried by special court-martial for larceny of a 
tape recorder. He pleaded guilty to the lesser included offense of wrongful appro- 
priation, but the Government proved its case and he was convicted of larceny. 
During the course of the military judge’s inquiry into the providence of the guilty 
plea, the accused indicated he had no intent to deprive the victim of his property, 
but took it only to “teach him a lesson.” After receiving a negative response to 
his question asking the defense counsel if he was aware of any affirmative defense 
the accused might assert, the military judge accepted the accused’s plea of guilty 
to wrongful appropriation. 

The Air Force Court of Military Review held that the trial judge had erred in 
accepting the guilty plea, in view of the accused’s disclaimer of mens rea. The 
review panel distinguished Alford on the ground that this accused, unlike Alford, 
was manifestly unaware that his story, if believed, would constitute a complete 
defense. Therefore, Brooks’ plea was not the product of the same intelligent choice 
of alternatives that’ characterized Alford’s plea of guilty. The Judge Advocate 
General of the Air Force ordered the case sent to the Court of Military Appeals 
for a determination as to whether the review panel was correct in its decision that 
Brooks’ plea was improvident. 

The high court ruled that regardless of the providence of the plea to the lesser 
offense, in view of the accused’s conviction of larceny, he was not prejudiced by 
the trial judge’s acceptance of the plea. Judge Ferguson, dissenting, would have 
held that the plea was improvident. 

83. 20 USCMA 475, 43 CMR 315 (1971). 
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pretrial agreement. During the course of a hearing on the providence of 
the proposed guilty plea, the defendant stated he had no recollection of 
the events in question because he had been drinking heavily on that occa- 
sion. He did state that he was convinced of his own guilt, based upon what 
people had told him. 

A stipulation of fact had been introduced as a prosecution exhibit. The 
document itself, in the Court’s view, abundantly established the offenses 
charged. During the course of the hearing, the defendant tried to explain 
what happened, but relied on the stipulation rather than on anything he 
actually remembered. He felt that the stipulation was accurate, however, 
and he stated that he had looked at the written statements of witnesses. 
He was aware that intoxication was a possible defense to the assault charge, 
which required a specific intent, and he had discussed that with his counsel. 
Though he was unable to remember what had happened, he believed he 
was guilty as charged because of the “evidence that they have against me 
here.” 4 He told the military judge that he was satisfied with his defense 
counsel and with the advice his attorney gave him, and that he was plead- 
ing guilty voluntarily. The trial judge accepted the defendant’s plea, and 
the Court of Military Appeals ruled that his acceptance was correct. 

In reaching this conclusion, the Court relied upon its opinion in United 
States v. Butler,85 decided three months earlier, and also cited United States 
v. Hollins,8° United States v. Holladay,8" and Alford. The court noted that, 
as was true with Butler, the defendant in this proceeding was fully advised 
of his rights by the military judge. The defendant’s responses confirmed 
his understanding. The stipulation of fact contained nothing inconsistent 
with the plea, and Luebs was satisfied that it accurately portrayed the 
pertinent facts. Statements that were included in the Article 32 investigation 
supported that conclusion. The court was of the opinion that, if it does 
not present information inconsistent with his plea, a defendant’s statement 
is a factual basis for a guilty plea under United States v. Care where, de- 
spite his inability to remember, he has assured himself the available 
evidence would prove his guilt. Accordingly, the court found the defendant’s 
guilty plea to be a provident one and affirmed the decision of the Court 
of Military Review.®* 


Wuere Alford Leaps 
It seems fair to predict that the Court’s opinions in Butler and Luebs 
point out the path that military courts will be traveling in resolving future 
Alford-type providence problems under the UCMJ. Both these cases, in- 
volving unremembering defendants desirous of pleading guilty to the 





84. Id. at 476, 43 CMR at 316. 

85. 20 USCMA 247, 43 CMR 87 (1971). 

86. 17 USCMA 542, 38 CMR 340 (1968). 

87. 16 USCMA 373, 36 CMR 529 (1966). 

88. Judge Darden wrote the opinion of the Court. Judge Ferguson dissented, believing 
that where the accused is unable to recall the events which constituted the alleged 
offenses, the mandate of Care requires that his guilty plea be rejected. 
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charges against them, may be classified as true Alford situations. Juhl and 
Dunbar are dissimilar in that they involved defendants who did recount 
in court the details of their commission of the acts alleged to constitute the 
crimes. In these, as in many of the earlier military cases, the defendants’ 
statements included matter inconsistent with the proffered pleas of guilty. 
Applying the two-inquiry test outlined earlier, it appears that the incon- 
sistencies in both Juhl and Dunbar were brought out prior to the guilty 
pleas themselves (ordinarily -indicating that the pleas would not be in- 
validated) but were of the type that, if their truth were conceded, would 
(and not merely might) have precluded findings of guilty in both cases 
because absolute defenses were made out.** Thus, the two-inquiry test ap- 
pears to have retained the same degree of validity it had when employed 
in analysis of the earlier providence-of-plea military cases. 

Obviously, if this study shows anything, it shows that plea providence 
is an intricate and relatively complex area of the criminal law. In order to 
put the details into some form of macrocosmic perspective, several general 
comments may be in order. 

Alford has effectively insulated guilty pleas from all but the strongest 
and most persuasive attacks. The Supreme Court has made clear that only 
fraud, coercion, lack of knowledge or understanding, incompetence of 
counsel, or lack of mental capacity will be deemed sufficient to vitiate an 
otherwise proper plea of guilty. This insulation is in part a reflection of 
the growing acceptance of the more recent, still-evolving theory of the 
nature of the guilty plea itself. This view holds that a guilty plea need not 
be a judicial confession of actual guilt, but should be regarded as a waiver 
of the right to trial on the issue of guilt or innocence. This idea places the 
emphasis primarily on what a guilty plea actually does, rather than on 
what it is. And under this functional theory, the judicial inquiry into 
providence of the plea becomes less concerned with the defendant’s notions 
of true or absolute guilt and more concerned with the adequacy of the 
waiver of his right to trial. While a criminal defendant still has no abso- 
lute right to have his proffered guilty plea accepted by a court, Alford 
undeniably expands the scope of the limited right that he does have. Judge 
Holtzoff anticipated this expansion in Tremblay v. Overholser °° when he 





89. In Juhl, the intent to deprive the victim permanently of the property would be 
an essential element of the robbery offense. In Dunbar, the offense could not be 
made out because a declaration made under circumstances which reveal it to be 
for an innocent or legitimate purpose, or which contradict the expressed intent 
to commit the act, is not criminally actionable. MCM, 1969 (Rev.), para. 213f (10). 

90. 199 F. Supp. 569 (D.D.C. 1961). 

Editor’s Note: The case of United States v. Jordan, USCMA Docket No. 23 736, 
decided June 22, 1971, requires consideration here. The court in Jordan held inter alia 
that the provisions of the Manual for Courts-Martial protecting the accused’s rights 
have the force of law and are controlling on the military courts even where the United 
States Supreme Court has declared a less stringent rule to be constitutionally per- 
missible. 

While it is true that “the protections of the Bill of Rights, except those which are 
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stated his belief that it is a deprivation of a constitutional right to force 
a defense on a defendant in a criminal case or to compel any defendant 
in a criminal case to present a particular defense which he does not desire 
to offer. 

Alford and many of the other cases considered here, both civilian and 
military, make it abundantly clear that the trial judge has an affirmative 
obligation to make a good-faith attempt to unravel the tangles of a provi- 
dence problem and not merely “throw up his hands” and direct the entry 
of a not-guilty plea over defense objection in the (frequently mistaken) 
view that this action is more prudent from the standpoint of appellate 
review. The trial courts themselves are benefited under the newer approach 
to providence-of-plea questions in that defendants will no longer feel 
obliged to lie to the judge about what they did and whether they believe 
they are in fact guilty. Prior to Alford, the typical situation involved a 
defendant whose attorney had made for him what he considered an excel- 
lent plea-bargain. Anxious not to lose the benefit of that bargain, despite 
plea-providence problems, the defendant simply resolved the difficulty by 
lying to the trial judge about his conduct and his own views of it. Dis- 
regarding, for the purposes of this discussion, the question whether such 
conduct would constitute a fraud upon the court, it is obviously an unde- 
sirable situation, and an all too frequent one. In jurisdictions accepting 
the rationale of Alford, this ceases to be a significant problem. For this 
reason alone, the Supreme Court’s decision is a very positive step forward 
in criminal procedure. 





expressly or by necessary implication inapplicable, are available to members of our 
armed forces,” United States v. Tempia 16 USCMA 629, 37 CMR 249, 254 (1967), the 
court in North Carolina v. Alford 400 U.S. 25, 39 (1970) does not purport to establish 
the existence of a constitutional right, but rather states, “an exercise in arid logic 
[should not] render . . . constitutional guarantees counterproductive and put in jeop- 
ardy the very human values they were meant to preserve.” Therefore the proposition 
may be advanced that Jordan requires a modification of the Manual in order for the 
military courts to implement the decision of Alford. 





RECENT COMPTROLLER GENERAL DECISION 


Digested by the Finance Branch, Office of the Judge Advocate General 


LEAVE, ACCUMULATION OF 90 DAYS’ LEAVE UNDER 10 U.S.C. 701(f); AB- 
SENCE LESS THAN A MONTH IN A HOSTILE FIRE AREA—Inasmuch as hostile 
fire pay accrues on a monthly basis, the “continuous period” for accruing excess 
leave in a hostile fire area continues through an absence from the designated area for 
any period of time less than a calendar month in duration. 


@ The Assistant Secretary of the Navy (Financial Management) requested 
a decision from the Comptroller General whether a member who is en- 
titled to hostile fire pay under the provisions of 37 U.S.C. § 310(a) for a 
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continuous period of 120 days can accumulate 90 days’ leave under 10 
U.S.C. § 701(f), in an instance where he is serving on board a ship operat- 
ing in a hostile fire area under a circumstance where the ship is absent from 
such area for periods less than a calendar month during any one month 
or more for which the member was entitled to hostile fire pay. 

The ship on which such duty was performed was not assigned to a hostile 
fire area under orders contemplating an assignment in the area for at least 
120 days, but the ship did in fact operate in and out of the hostile fire 
area for 5 consecutive months. Members aboard the ship during that period 
received hostile fire pay for all 5 months. At no time during that period 
was the ship out of the designated hostile fire area for more than 3 weeks. 

The authority for members of the Armed Forces to accumulate up to 
90 days’ leave is 10 U.S.C. § 701(b) which provides in pertinent part: 


b. Under uniform regulations to be prescribed by the Secretary concerned, and 
approved by the Secretary of Defense, a member who served on active duty for a 
continuous period of at least 120 days in an area in which he is entitled to special 
pay under section 310(a) of title 37 may accumulate 90 days’ leave. 


In 48 Comp. Gen. 546 (1969), it was held that since hostile fire pay in 
a designated hostile fire area accrues on a monthly basis, the “continuous 
period” for accruing excess leave continues when an absence during any 
part of the 120 days from the designated area is for a period less than a 
calendar month. In the instant case, it was similarly held that even when 
the ship’s orders do not contemplate an assignment in the hostile fire area, 
so long as the ship in fact operated in and out of the designated hostile 
fire area for at least 120 days, and the crewmembers of that ship qualify 
for hostile fire pay for each month of that 4-month period, the “continuous 
period” requirement in 10 U.S.C. § 701(f) for acquiring excess leave is 
satisfied. It was provided that any absence during any part of the 120 days 
from the designated area must be for a period of less than a calendar 
month. Accordingly, the Comptroller General held that crewmembers of 
the ship involved in this case were entitled to accumulate up to 90 days’ 
leave under the provisions of 10 U.S.C. § 701(f). (Comp. Gen. Decision 
B—165816 of November 3, 1970.) 
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at- ° ee 
m ‘Lime for Revision? 
th 
‘ Lieutenant Earl M. Barker, JAGC, USNR* 
ile 
ast ‘ : 
“a Lieutenant Barker appraises the effect of the proposal sub- 
7” mitted by Senator Bayh (S. 1127) on historically identified 
= command-influence problems. 
ks. 
to . . . let the candied tongue lick absurd pomp 
And crook the pregnant hinges of the knee 
. Where thrift may follow fawning. Dost thou hear? 

an 
ae Hamlet, Act III, Scene ii 
cial 

IN ADOPTING the Uniform Code of Military Justice! in 1950, the 
in Congress of the United States resolved “to free courts-martial members 
ous from any improper and undue influence by commanders which might 
any affect an honest and conscientious consideration of the guilt of an ac- 
na cused.” 2 It expressed its determination in Article 37 of that Code, set 
hen forth in full in the margin.* The article represented a compromise between 
rea, 
stile es : , . 
lif Lieutenant Barker is currently serving as Review and Appeals Officer for the - 
uny Sixth Naval District. He received the B.A. degree from the University of Florida in 
10us 1966 and the J.D. degree from the University of Florida in 1968. He was admitted 
e is to practice before the Supreme Court of Florida and the United States District 
Jays Court for the Middle District of Florida in 1968. 
idar 1. 10 U.S.C. §§ 801-940 (1964). 
s of 2. United States v. Littrice, 3 USCMA 487, 491, 13 CMR 43, 47 (1953). 
lays’ 3. UCMJ, art. 37, 10 U.S.C. § 837 (1964). Unlawfully influencing action of court. 
sion “(a) No authority convening a general, special, or summary court-martial, nor 


any other commanding officer, may censure, reprimand, or admonish the court 
or any member, military judge, or counsel thereof, with respect to the findings 
or sentence adjudged by the court, or with respect to any other exercise of its 
or his functions in the conduct of the proceeding. No person subject to this 
chapter may attempt to coerce or, by any unauthorized means, influence the 
action of a court-martial or any other military tribunal cr any member thereof, 
in reaching the findings or sentence in any case, or the action of any convening, 
approving, or reviewing authority with respect to his judicial acts. The foregoing 
provisions of the subsection shall not apply with respect to (1) general instruc- 
tional or informational courses in military justice if such courses are designed 
solely for the purpose of instructing members of a command in the substantive 
and procedural aspects of courts-martial, or (2) to statements and instructions 
given in open court by the military judge, president of a special court-martial, or 
counsel. 

“(b) In the preparation of an effectiveness, fitness or efficiency report or any 
other report or document used in whole or in part for the purpose of determining 
whether a member of the armed forces is qualified to be advanced, in grade, 
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two points of view about military justice.‘ The adherents of one view 
believed military commanders and military courts should be divorced alto- 
gether. Others believed control of military courts by military commanders 
is indispensable to discipline. The prevailing, compromise solution guaran- 
teed military accuseds an impartial trial with determination of guilt and 
assessment of sentence as free as possible of restraints or dictates of mili- 
tary commanders, yet preserved for commanders the power to require a 
trial and to review its results. 

Today, twenty years after the compromise was reached, an apt time has 
arrived to examine its results. The Military Justice Act of 1968,5 expand- 
ing professional legal participation in the military court system, was a 
symptom of renewed public concern with procedures used to punish crimi- 
nal activity in the military community. That concern has grown over past 
months because of wide publicity given some military trials. During the 
First Session of the 91st Congress, Senator Tydings submitted a proposal 
for an independent Military Trial Command.® In the 92d Congress, Senator 
Bayh has submitted a similar, although far more extensive, proposal.’ 
In explaining the reasons for introducing his bill, the Senator said: ® 


As long as the remotest possibility of undue command influence remains, we will 
never be able to avoid the implication—or at least the appearance—of fundamental 
unfairness. And no such system can earn or maintain the respect of those it serves. 


. .. [T]he quality of the military justice system is perhaps more important today 
than ever before. The men now in uniform serve in an army which has changed 
substantially over the years. Most of these men will not see combat. Many of them 
live off post and serve in a military capacity only during normal working hours. In 
many ways there is an increased similarity between military service and skilled 
civilian occupational pursuits. We cannot afford to subject these men to a second- 
rate system of military justice. 


While the accuracy of the statement is subject to question, the Senator’s 


comments represent a growing belief and suggest the need for a critical 
look at the problems of command influence. 


I. ComMMAND INFLUENCE—PROPOSAL FOR REFORM 


The Bayh Bill, S. 1127, is entitled, “A bill to protect the constitutional 
rights of those subject to the military justice system, to revise the Uniform 
Code of Military Justice, and for other purposes.” 





or in determining the assignment or transfer of a member of the armed forces 
or in determining whether a member of the armed forces should be retained 
on active duty, no person subject to this chapter may, in preparing any such 
report (1) consider or evaluate the performance of duty of any such member 
as a member of a court-martial, or (2) give a less favorable rating or evaluation 
of any member of the armed forces because of the zeal with which such member, 
as counsel, represented any accused before a court-martial.” 

4. See note 2 supra. 

5. Pub. L. No. 90-632, 82 Stat. 1335. 

6. S. 3117, 91st Cong., Ist Sess. (1969). 

7. S. 1127, 92d Cong., 1st Sess. (1971) [hereinafter cited as Bill]. 

8. Conc. Rec. $2550 (daily ed. Mar. 8, 1971). 
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The main thrust of the bill is an attempt to eliminate completely all danger of 
command influence, the possibility—or even the appearance—that the commanding 
officer of an accused man could affect the outcome of his court-martial.® 


As the most extensive proposal yet advanced, S. 1127 provides a useful 
framework for analyzing the problems of command influence. The bill 
seeks to accomplish its objective by drawing analogies to procedures of 
Federal district courts. Summary courts-martial are abolished, and proce- 
dures of special and general courts-martial are modified by proposals 
which may be grouped in four general categories. 

The most innovative category of proposal is that which creates an inde- 
pendent Court-Martial Command.!° The new command would function 
under the administrative supervision of the Judge Advocate General of 
each Armed Force; however, to simplify administration within smaller 
geographical areas, departmental Secretaries could create two or more 
regional commands. The Courts-Martial Command would contain four 
divisions: Judicial, Prosecution, Defense, and Administrative. The Judicial 
and Defense Divisions are located therein for administrative and logistical 
purposes only, their members subject exclusively to command and control 
of the chief judge or chief defense counsel and the Judge Advocate General. 
The Judicial, Prosecution, and Defense Divisions are to be responsible 
for the functions their names imply and for detailing their personnel. 
The Administrative Division would be responsible for convening courts 
and providing reporters and other paralegal services. The decision to prose- 
cute would vest in the Prosecution Division.1! The commanding officer, 
who now determines that question,!2 would have the power only to refer 
a case to the Courts-Martial Command, as would any other person subject 
to the revised Code.18 

Jurors 14 of courts-martial, unless waived by an accused,!® are to be 
selected on a random basis from among all members of the Armed Forces 
with more than one year of active duty and who are permanently sta- 
tioned within the geographical area.!* To the maximum extent practicable, 
selection of military jurors is to follow procedures prescribed for selection 
of Federal district court jurors. No provision is made to exclude persons 
serving sentence, persons convicted of serious crimes either military or 
civilian, or persons who have served as jurors in the recent past. 

The second category of proposal broadens the power of the military 
judge. He is authorized to issue “all writs necessary or appropriate in 
aid of his jurisdiction and agreeable to the usages and principles of law.” 17 





9. Id. (Remarks by Sen. Bayh). 

10. Bill, art. 6(a). 

11. Bill, art. 33(a). 

12. UCMJ, art. 22-24; 10 U.S.C. §§ 822-824 (1964). 

13. Bill, art. 30(1). 

14. Bill, art. 25(a). Nomenclature is changed from “member” to “juror.” 
15. Bill, art. 16(1) (B) and 16(2) (B). 

16. Bill, art. 25(b). 

17. Bill, art. 26(b). 











FALL 1971 e Command Influence 


He is a committing magistrate and rules on the initial questions of prob- 
able cause and pretrial disposition of the accused.'* The power to sentence, 
now lodged in the court, is transferred to him and expanded to include 
power to suspend.!® Finally, the contempt power is extended to include 
so-called indirect, as well as direct, contempts.”° 

The third category of proposal expands the statutory procedural rights 
accorded the accused. Functions presently exercised by the military com- 
mander in issuing subpoenas 2! and search warrants 2? would be transferred 
to the military judge. The accused would be given the right to initial 
appearance before a military judge within 24 hours after arrest or pre- 
ferral of charges.2* Defense counsel must be detailed to represent an ac- 
cused immediately upon arrest 24 and that counsel is authorized to pursue 
the accused’s interests in civilian, as well as military, courts.2> The military 
accused is given the same discovery rights enjoyed by Federal civilian 
defendants,2® and Federal criminal motion practice is made applicable to 
military courts.2”7 State-Federal double jeopardy is prohibited.2* The num- 
ber of peremptory challenges is increased to three in special courts-martial 
when bad conduct discharge is an authorized punishment, to six in general 
courts-martial, and to 10 in capital cases.29 The number is left at one for 
special courts-martial when a bad conduct discharge is not authorized. 

The fourth, and last, category of proposal deals with appellate review. 
Review by military commanders, the present convening and supervisory 
authorities, is abandoned.*° The Judge Advocates General review cases 
not reviewed by Courts of Military Review.*! The size of the present United 
States Court of Military Appeals is increased,®? and that court is author- 
ized to hear cases in panels.** Finally, review by petition for certiorari 
in the United States Supreme Court is authorized.*4 

In sum, the military superiors of an accused are eliminated from the 





18. Bill, art. 32(d). 

19. Bill, art. 26(a). 

20. Bill, art. 48(b) (2) and (3). 

21. Bill, art. 46(a). 

22. Bill, art. 46(b). Subsection (3) also apparently withdraws any right to conduct 
general inspections from the commanding officer although that result need not 
follow necessarily. 

23. Bill, art. 32(a). 

24. Bill, art. 32(c). 

25. Bill, art. 38(c). 

26. Bill, art. 39A. 

27. Bill, art. 39(a) (1). 

28. Bill, art. 44(a) (2); see, Multiple Prosecution: Federalism v. Individual Rights, 
20 U. Fra. L. Rev. 355 (1968). 

29. Bill, art. 41(b). 

30. Bill, art. 66(b) and 69. 

31. Bill, art. 69. 

32. Bill, art. 67(a) (1). 

33. Bill, art. 67(h). 

. Bill, § 3 amends 28 U.S.C. ch. 81, by adding a new section 1259. 
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court-martial process altogether. They retain power only to impose non- 
judicial punishment for minor offenses.*® The question remains, however, 
whether experience demonstrates the necessity for or advisability of such 
radical measures. 


II. CoMMAND INFLUENCE—PRESENT LAW 


Commanders conceivably could impose their will on the military justice 
system in either of two ways—by influencing deliberations of court mem- 
bers or by influencing discretionary acts of subordinate commanders.** At 
either potential point of influence, command control might be exercised 
through various means.*7 The United States Court of Military Appeals 
manifested early its determination to exact strict adherence to the con- 
gressional mandate of Article 37. In United States v. Berry,®* the court 
found risk of command influence when the president of the court arrogated 
the powers of the law member to himself. If such activities were permitted, 
“at least one barrier interposed by Congress in the path of what has been 
popularly characterized as ‘command influence’ has been weakened, if not 
removed.” *® Besides looking for command influence in unexpected places, 
the court has been willing to look outside the Record to find it.*° 


A. Written Directives 


Some of the earliest and most persistent problems with command influ- 
ence involve written directives. In one of the first cases, United States v. 
Littrice,“1 Seventh Army directives (1) required that courts be briefed on 
their duties before sitting, (2) announced a policy of separating thieves, 
and (3) enjoined the court not to usurp the powers of reviewing authori- 
ties. The letters implementing the directives also contained a suggestion 
that a member’s performance would be a subject of concern in completing 
efficiency reports. The court found command influence and ordered a re- 
hearing. It said that the injunction not to usurp the functions of reviewing 
authorities was susceptible of an interpretation that the court should leave 
wide latitude by awarding a maximum sentence; and, when combined 
with the policy regarding thieves, “it places the members in a situation 
where they are coerced into adjudging a punitive discharge.” 4? The sug- 
gestion that members might receive an accolade in their efficiency reports 
by complying with command standards further prejudiced their indepen- 
dence. Attempts by commanders to influence a court to impose a particular 
sentence, including criticism of sentences awarded and suggestions of 





35. Bill, art. 15. 

36. United States v. Kitchens, 23 CMR 498 (ABR 1957). 

37. United States v. Olson, 11 USCMA 286, 29 CMR 102 (1960). 
38. United States v. Berry, 1 USCMA 235, 2 CMR 141 (1952). 
39. Id. at 147. 

40. United States v. Ferguson, 5 USCMA 68, 17 CMR 68 (1954). 
41. 3 USCMA 487, 13 CMR 43 (1953). 

42. Id. at 49. 
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more severe sentences to permit clemency action, clearly violate Article 
37 and are not permitted.** 


Written directives which require convening authorities or subordinate 
commanders to take a particular action or make particular recommenda- 
tions in a specified case or class of cases, similarly, are forbidden.** In 
cases involving reviewing authorities, however, it must appear that the 
directive actually affected the decision in the case,4° whereas actual effect 
need not be apparent when court members are involved.*¢ 

Not all written directives dealing with military justice violate Article 
37. Communications designed to correct technical deficiencies or clear 
legal errors are permitted.47 Memoranda which inform the trial counsel 
of available evidence and applicable law in a case without demonstrating 
personal feelings do not violate the Code,4* nor does an order for rein- 
vestigation of charges and an offer of similar guidance to the investigating 
officer.“ Directives may be issued which establish pretrial procedures 
within a command as long as those procedures do not contravene the 
Code.®° 

General policies about military justice may be announced as long as they 
do not seek to give directions about particular cases or types of cases or 
if they amount to no more than truisms.®! A superior may direct that sub- 
ordinate commanders consider particular factors in making decisions as 
long as the power to decide is not infringed.®? The superior also may issue 
orders designed to prevent subordinate commanders from depriving him 





43. United States v. Cole, 17 USCMA 296, 38 CMR 94 (1967); United States v. 
Kitchens, 12 USCMA 589, 31 CMR 175 (1961); United States v. Hawthorne, 
7 USCMA 293, 22 CMR 83 (1956); United States v. Littrice, 3 USCMA 487, 
13 CMR 43 (1953); United States v. Daminger, 30 CMR 826 (AFBR 1960) ; 
United States v. Roden, 24 CMR 451 (ABR 1957). 

44. United States v. Plummer, 7 USCMA 630, 23 CMR 94 (1957); United States v. 
Hawthorne, 7 USCMA 293, 300, 22 CMR 83, 90 (1956) ; United States v. Doherty, 
5 USCMA 287, 17 CMR 287 (1954); United States v. Sims, 22 CMR 591 (ABR 
1956) ; United States v. Marion, 22 CMR 609 (ABR 1956). 

45. United States v. Rivera, 12 USCMA 507, 31 CMR 93 (1961); United States v. 
Betts, 12 USCMA 214, 30 CMR 214 (1961); United States v. Hawthorne, 7 
USCMA 295, 22 CMR 83 (1956); United States v. Moore, 32 CMR 696 (NBR 
1962). 

46. See note 101 infra. 

47. United States v. Isbell, 3 USCMA 782, 14 CMR 200 (1954); United States v. 
Coates, 25 CMR 559 (ABR 1958); United States v. Bast, 24 CMR 405 (ABR 
1957). 

48. United States v. Haimson, 5 USCMA 208, 17 CMR 208 (1954); United States v. 
Rinehart, 8 USCMA 402, 24 CMR 212 (1957); United States v. Thompson, 37 
1954). 

49. United States v. Smelley, 33 CMR 516 (ABR 1963); United States v. Phillips, 
9 CMR 186 (ABR 1952). 

50. United States v. Bell, 35 CMR 921 (AFBR 1965). 

51. United States v. Littrice, 3 USCMA 487, 13 CMR 43 (1953); United States v. 
Ward, 35 CMR 834 (AFBR 1965). 

52. United States v. Kerich, 15 USCMA 84, 35 CMR 56 (1964); United States v. 

Rinehart, 8 USCMA 402, 24 CMR 212 (1957); United States v. Thompson, 37 
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of power to make final decision in cases or classes of cases; however, he 
may not require a particular recommendation from them.®* 

Directives may be issued to eliminate genuine disciplinary or adminis- 
trative problems by administrative means,°4 and policies may be announced 
service-wide which deal with questions of discipline and order; ®> however, 
those policy statements or administrative directives, even if otherwise 
proper, may not be brought before the court by trial counsel,®* law officer/ 
military judge,®” convening authority,®* or by members.®® 


B. Briefings and Lectures 

Courts have recognized a need for general indoctrination in the require- 
ments of military justice and for pretrial orientation in court-martial 
procedures. Accordingly, lectures or briefings which fulfill that need have 
been permitted.® The propriety of a lecture is determined by its subject 
matter.*1 The temporal relationship between the lecture and trial is said 
to be irrelevant; 2 however, the circumstances surrounding a lecture are 





CMR 915 (AFBR 1967); United States v. Ginyard, 36 CMR 683 (ABR 1966) ; 
United States v. Lanzo-Velez, 11 CMR 529 (ABR 1953). 

53. United States v. Hawthorne, 7 USCMA 293, 300, 22 CMR 83, 90 (1956); United 
States v. Wharton, 33 CMR 729 (AFBR 1963); United States v. Green, 24 CMR 
369 (ABR 1957). 

54. United States v. Hurt, 9 USCMA 735, 27 CMR 3 (1958); United States v. 
Carter, 9 USCMA 108, 25 CMR 370 (1958); United States v. Svenson, 35 CMR 
645 (ABR 1965) ; United States v. Gordon, 33 CMR 489 (ABR 1963). 

55. United States v. Betts, 12 USCMA 214, 30 CMR 214 (1961). 

56. United States v. Allen, 20 USCMA 317, 43 CMR 157 (1971); United States v. 
Leggio, 12 USCMA 9, 30 CMR 9 (1960); United States v. Allen, 11 USCMA 
539, 29 CMR 355 (1960) ; United States v. LaRue, 11 USCMA 470, 29 CMR 286 
(1960) ; United States v. Davis, 8 USCMA 425, 24 CMR 235 (1957); United 
States v. Rinehart, 8 USCMA 402, 24 CMR 212 (1957) ; United States v. Holmes, 
7 USCMA 643, 23 CMR 107 (1957); United States v. Estrada, 7 USCMA 635, 
23 CMR 99 (1957) ; United States v. Fowle, 7 USCMA 345, 22 CMR 139 (1956). 

57. United States v. Simpson, 10 USCMA 229, 27 CMR 303 (1959); United States 
v. Smith, 10 USCMA 152, 27 CMR 227 (1959); United States v. Choate, 9 
USCMA 680, 26 CMR 460 (1958); United States v. Varnadore, 9 USCMA 471, 
26 CMR 251 (1958). 

58. United States v. Hawthorne, 7 USCMA 293, 22 CMR 83 (1956); United States 
v. Littrice, 3 USCMA 487, 13 CMR 43 (1953). 

59. United States v. Schultz, 8 USCMA 129, 23 CMR 353 (1957); United States v. 
Walinch, 8 USCMA 3, 23 CMR 227 (1957). 

60. United States v. Johnson, 14 USCMA 548, 34 CMR 328 (1964); United States 
v. Davis, 12 USCMA 576, 31 CMR 162 (1961); United States v. Danzine, 12 
USCMA 350, 30 CMR 350 (1961); United States v. Cole, 18 CMR 771 (AFBR 
1955) ; but see note 1 in Johnson questioning the need in view of military judges 
required by the 1968 amendments. 

61. United States v. Albert, 16 USCMA 111, 36 CMR 267 (1966); United States v. 
Davis, 12 USCMA 576, 31 CMR 162 (1961) ; United States v. Danzine, 12 USCMA 
350, 30 CMR 350 (1961); United States v. Champagne, 32 CMR 479 (ABR 
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scrutinized when assessing its impact on an accused.®* 

Attempts to influence the findings or sentence in a case, of course, are 
prohibited.*4 Suggestions that court members might be reprimanded © or 
that they might be criticized in their efficiency or fitness reports ®° because 
of their decisions are, likewise, forbidden. Implication that an accused is 
guilty since charges were referred for trial must be avoided.*" Reviewing 
authorities must refrain from asking that courts impose more severe sen- 
tences to permit greater latitude. in exercising their clemency power.® 
Discussion of “special interests” of the military community should be 
omitted,®® along with discussions of the administrative problems associated 
with the different types of punishments.” An error of law, of course, is 
ground for immediate reversal.” 

Regardless of its content, a lecture or briefing dealing with military 
justice raises a presumption of prejudice. The burden is upon the Govern- 
ment to demonstrate absence of prejudice in fact.’? Generally, that burden 
has been met when lectures did not contain information found objection- 
able in the written directive cases. 


C. Abdication, Usurpation and Interlopers 


The directive and lecture cases are markedly different from the third 
broad grouping of command influence cases—those dealing with inter- 
lopers and abdication/usurpation problems. All such cases could be treated 
under an ultra vires theory without doing any violence to the fabric of the law 
since a finding that some official exceeded his statutory authority invari- 
ably appears. Unfortunately, analysis under Article 37 leads to deceptive 
reasoning. For example, an expression of the convening authority’s desires 
regarding an in-court motion for continuance is characterized as convening 
authority usurpation of the authority of the military judge and branded 





63. United States v. Clayton, 17 USCMA 248, 38 CMR 46 (1967); United States v. 
Wright, 17 USCMA 110, 37 CMR 374 (1967). 

64. United States v. Hunter, 3 USCMA 497, 13 CMR 53 (1953); United States v. 
Pierce, 29 CMR 849 (AFBR 1960) ; United States v. Daniels, 27 CMR 515 (ABR 
1958); United States v. Jones, 26 CMR 911 (AFBR 1958); United States v. 
Olivar, 26 CMR 686 (ABR 1958). 

65. United States v. West, 16 CMR 587 (AFBR 1954). 

66. United States v. Navarre, 5 USCMA 32, 17 CMR 32, 41 (1954) (Brosman, J., 
dissenting) . 

67. United States v. Zagar, 5 USCMA 410, 18 CMR 34 (1955); United States v. 
Borner, 3 USCMA 313, 12 CMR 69 (1953) (semble). 

68. United States v. Jones, 26 CMR 911 (AFBR 1958); United States v. Connors, 
23 CMR 636 (ABR 1957). 

69. United States v. Clayton, 17 USCMA 248, 38 CMR 46 (1967); United States v. 
Wright, 17 USCMA 110, 37 CMR 374 (1967) ; United States v. McCann, 8 USCMA 
675, 25 CMR 179 (1958). 

70. United States v. Albert, 16 USCMA 111, 36 CMR 267 (1966); United States v. 
Ferguson, 11 CMR 251 (ABR 1953), aff'd, 5 USCMA 68, 17 CMR 68 (1954). 

71. United States v. Wright, 17 USCMA 110, 37 CMR 374 (1967); United States v. 
Clayton, 17 USCMA 248, 38 CMR 46 (1967). 

. United States v. Johnson 14 USCMA 548, 34 CMR 328 (1964). 
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command influence.”* On the other hand, an expression of the convening 
authority’s desires regarding an in-court suggestion that charges be with- 
drawn is not branded with any form of invective.” The only difference 
between the cases is lack of statutory authority in the first instance and 
its presence in the second. Influence is exercised in both cases. 

In the interest of comprehensiveness, the cases should nevertheless be 
reviewed. An expression in court of the convening authority’s desires raises 
a presumption of command influence.”> There is no presumption of com- 
mand influence, however, if the desires expressed relate to a matter within 
the statutory competency of the convening authority.7* Argument by trial 
counsel which mentions convening authority opinions leads to a finding 
of command influence; “7 however, argument alone does not do so.”® Ille- 
gal injection of a superior’s opinions may result when otherwise legitimate 
evidence includes an opinion given in a prior case involving the same 
accused.”® A staff judge advocate may be the conduit for command influ- 
ence by premature or overly extensive expression of opinion.*®° 

The president of the court may not usurp the powers of the military 
judge *! or his fellow members.®? The convening authority may not usurp 
the president,®* the military judge,*4 or the court.®> The staff judge advo- 
cate may not usurp the military judge ®* or the defense counsel.8” The 


73. United States v. Knudson, 4 USCMA 587, 16 CMR 161 (1954). 

74. United States v. Burke, 7 CMR 745 (AFBR 1953). 

75. United States v. Knudson, 4 USCMA 587, 16 CMR 161 (1954). 

76. United States v. Burke, 7 CMR 745 (AFBR 1953); United States v. Self, 3 
USCMA 568, 13 CMR 124 (1953). 

77. United States v. Lackey, 8 USCMA 718, 25 CMR 222 (1958); United States v. 
Cummins, 24 CMR 861 (AFBR 1957); United States v. Frye, 22 CMR 924 
(AFBR 1956); United States v. Beneke, 22 CMR 912 (AFBR 1956); United 
States v. Reese, 22 CMR 612 (ABR 1956); United States v. Schiavo, 18 CMR 
858 (AFBR 1955). 

78. United States v. Olson, 7 USCMA 242, 22 CMR 32 (1956). 

79. United States v. Coffield, 10 USCMA 77, 27 CMR 151 (1958); but see, United 
States v. Eaves, 15 USCMA 204, 35 CMR 176 (1964). 

80. United States v. Fraser, 15 USCMA 28, 34 CMR 474 (1964); United States v. 
Charleson, 26 CMR 630 (ABR 1958); United States v. Godwin, 25 CMR 600 
(ABR 1958). 

81. United States v. Guest, 3 USCMA 147, 11 CMR 147 (1953); United States v. 
Berry, 1 USCMA 235, 2 CMR 141 (1952). 

82. United States v. Deain, 5 USCMA 44, 17 CMR 4 (1954) (by preparing fitness 
reports) ; United States v. Wade, 27 CMR 637 (ABR 1958); United States v. 
Cannon, 26 CMR 593 (ABR 1958); United States v. Connors, 23 CMR 636 
(ABR 1957). 

83. United States v. Whitley, 5 USCMA 786, 19 CMR 82 (1955). 

84. United States v. Stringer, 5 USCMA 122, 17 CMR 122 (1954) (semble) ; United 
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1958); United States v. Barnes, 22 CMR 439 (ABR 1956); United States v. 
Robinson, 20 CMR 816 (AFBR 1955). 

. United States v. Flegel, 17 CMR 710 (AFBR 1954). 
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trial counsel should not usurp the defense counsel.** And finally, the mili- 
tary judge’s superiors may not usurp the military judge.*® 


D. Other Personnel Problems 


A small group of cases have analyzed the competence of personnel to 
act in more than one capacity in terms of command influence. The disci- 
pline officer of a command, as an example, because of the potential for 
command influence, is not competent to act as a member of a court trying 
a member of his command for an offense in which the discipline officer 
is officially interested.® Prior involvement in a case by a principal may 
or may not constitute command influence, depending on the circumstances.*! 
Trial counsel clearly is not competent to choose court members,®? and 
the power to designate which members among a larger group of prospec- 
tive members might sit on a case may not be delegated by the convening 
authority.%* 


E. Attempts To Influence 


Having thus disposed of the largest bulk of command influence cases, 
and being struck with the belief that most of the errors noted in those cases 
were committed in good faith without ulterior intent of illegally influenc- 
ing a court or court members, it is necessary to look at those few cases 
wherein real desire to exert influence directed at specific cases appears to 
have existed. The first involved the Commanding General of the 8th Infantry 
Division, Fort Carson, Colorado.%4 


It was during January 1965 that [the General] announced the program which 
had as its purpose the reduction in weight of obese officers and men in order to 
shape up his Division as a more effective fighting force. In February, he ordered 
all overweight persons to be examined by a doctor who would prescribe a schedule 
for the loss of weight. [Later] personnel who lagged in meeting the requirements 
began to find themselves punished under Article 15, separated by administrative 
discharges, or hailed before courts-martial.®° 


The concurring judge found command influence under the following 
rationale: % 


The members of the court-martial who were to decide the facts, counsel, and the 
law officer were living in an atmosphere which would hardly be favorable to those 





88. Cf. United States v. Hubbard, 20 USCMA 482, 43 CMR 322 (1971). 

89. United States v. Torrente, 21 CMR 491 (ABR 1956). 

90. United States v. Olson, 11 USCMA 286, 29 CMR 102 (1960). 

91. Id., United States v. Turner, 7 USCMA 38, 21 CMR 164 (1956); United States 
v. Lee, 1 USCMA 212, 2 CMR 118 (1952); United States v. Journell, 18 CMR 
752 (AFBR 1955). 

92. United States v. Sax, 19 CMR 826 (AFBR 1955); United States v. Cook, 18 
CMR 715 (AFBR 1955). 

93. United States v. McLaughlin, 18 USCMA 61, 39 CMR 61 (1968); United States 
v. Allen, 5 USCMA 626, 18 CMR 250 (1955). 

94. United States v. Shepherd, 9 USCMA 90, 25 CMR 352 (1958). 

95. Id. at 358 (Latimer, J., concurring). 

. Id. at 361. 
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who opposed the authority of the creator of the project. I am reasonably certain 
they would have some mental reservations about not supporting the senior com- 
mander and, in a sense, courts under him would revert to the old system of being 
one of his arms to administer punishment to those who failed along the way. Cer- 
tainly, when he publicly announced a program to court-martial all offenders he must 
have created in the minds of his officers his own determination to enforce the pro- 
gram at all costs and the number of hearings bear out that conclusion. When seventy- 
one hearings growing out of an extraordinary undertaking are ordered in a short 
period of time, it makes a command conscious of the creator’s interest. I am certain 
from all of the foregoing that the men in the Eighth Infantry Division, and particu- 
larly those who manned the courts, would pay careful heed to the General’s wishes, 
for they were well aware of the fact that the project was of paramount importance to 
him. In this instance, those who were selected were unhappily situated, for a finding 
of not guilty would have been a direct rebuff to the General, who had ordered the 
accused to stand trial for violations in connection with his specially cherished 
project. 


In the words of Judge Myers in another case, there was a “filthy finger 
furtively weighed on the scales of justice” ®? and reversal followed, but 
it did not result from any direct contact between the court members and 
the General.%* 

In a second case,*® the president of a special court-martial without mili- 
tary judge made a ruling which displeased trial counsel. As a result the 
latter officer asked the convening authority to appoint a “more experienced” 
president and, presumably, one who would be more favorably disposed 
to the Government position. The convening authority complied, and the 
new president reversed forthwith the ruling of the “less experienced” presi- 
dent. Finding it difficult to conceive of more direct influence, the Court 
of Military Appeals reversed. Similar attempts to select prospectively court 
members who would return findings and sentences in accordance with 
the convening authority’s predilections have been condemned.!® Needless 
to say, a “stacked” court violates Article 37 in a most fundamental way.}01 





97. United States v. Berry, 39 CMR 541, 547 (ABR 1968), remand of 17 USCMA 164, 
37 CMR 428 (1967). 

98. As in all bad cases, the holding affected one other case which otherwise might 
have been affirmed. United States v. Marsh, 34 USCMA 48, 11 CMR 48 (1953). 
See also, United States v. Gordon, 1 USCMA 255, 2 CMR 161 (1952). 

99. United States v. Whitley, 5 USCMA 786, 19 CMR 82 (1955). 

100. United States v. Crawford, 15 USCMA 31, 35 CMR 3 (1964); United States v. 
Hedges, 11 USCMA 642, 29 CMR 458 (1960). 

101. Discussion of command influence law would be grossly incomplete without an 
examination of the harmless-error rule, or fair-risk doctrine, as it is applied in 
command influence cases. As appellate advocates well know, an error, however 
well documented, is only of academic interest if in the breath after so labeling 
it, a court calls it harmless. The harmless-error rule is enunciated for military 
courts in the following formulation: “A finding or sentence of a court-martial 
may not be held incorrect on the ground of an error of law unless the error 
materially prejudices the substantial rights of the accused.” UCMJ, art 59(a); 
10 U.S.C. § 859(a) (1964). 

The rule, of course, does not apply to errors of constitutional proportions or 
errors regarding basic and indwelling principles or norms of the system. United 
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III. CoMMAND INFLUENCE—PROBLEMS PRESENTED 


A. Deficiencies of the Bayh Bill 


Most cases reversed because of command influence were reversed be- 
cause of the activities of persons other than the commander to whom the 
appellation came to be attached. The few cases presenting active influence 
by the commander himself have been easily discovered and summarily 
corrected. Noteworthy, however, is the obvious fact that the law seems 
more to chart the hazards of acting as a commander charged with oper- 
ating the military court system and administering a defense organization 
at the same time than it seems to drive filthy furtive fingers from the scales 
of justice.1°? Except in very infrequent cases, there is no evidence of at- 
tempts to control courts to the specific prejudice of accused persons. Never- 
theless, there have been, and there most surely will continue to be, those 
few commanders who seek control of courts-martial directly or indirectly. 
Furthermore, as long as courts-martial are military institutions, whatever 
the organizational framework, commanders will influence cases from time 
to time; but since such commanders are so few and the cases so infrequent 
and so easily discernible, it seems unnecessary to erect a complex proce- 
dural superstructure which can serve only to mask and not to eliminate 
the problem. 

Many cases were reversed only because a participant in the trial itself, 
often an overzealous prosecutor, chose to inject an otherwise valid policy 
statement or directive into the deliberations of the court. Undoubtedly 





States v. Lee, 1 USCMA 212, 2 CMR 118 (1952). Accordingly, any circumstance 
giving an appearance of illegal command influence is sufficient to raise a rebuttable 
presumption of prejudice [United States v. Hawthorne, 7 USCMA 293, 22 CMR 
83 (1956) ] and the burden shifts to the government to demonstrate the absence 
of prejudice in fact. United States v. Johnson, 14 USCMA 548, 34 CMR 328 
(1964). 

The ultimate question is whether there exists a fair risk that the offensive 
document, lecture, or act could have a tendency to influence the members of the 
court or the actor concerned. United States v. Coffield, 10 USCMA 77, 27 CMR 
151 (1958). The actual motives of the convening authority or other superior 
commander are irrelevant [United States v. Kitchens, 12 USCMA 589, 31 CMR 
175 (1961); but see, United States v. Flegel, 17 CMR 710 (AFBR 1954)] and 
disclaimers of influence by members are not controlling. It has been held 
[United States v. Pierce, 29 CMR 849 (AFBR 1960); United States v. Navarre, 
5 USCMA 32, 17 CMR 32 (1954)] that unconscious influences can satisfy the 
rule and mere possibility of influence will satisfy it when a sitting court is 
involved. United States v. Connors, 23 CMR 636 (ABR 1957). The degree of 
subtlety exercised by the commander, of course, is irrelevant. United States v. 
Cole, 17 USCMA 296, 38 CMR 94 (1967). Once a superior, figuratively speaking, 
enters the courtroom, the court has failed only rarely to find prejudice. United 
States v. Fowle, 7 USCMA 349, 22 CMR 139 (1956); United States v. Rinehart, 
8 USCMA 402, 24 CMR 212 (1957). In all cases however, the circumstances must 
be considered as a whole in deciding the question. United States v. Navarre, supra. 


102. See, e.g., United States v. Allen, 5 USCMA 626, 18 CMR 250 (1955). 
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many of those cases reflected legitimate errors by inexperienced trial per- 
sonnel. It is difficult to understand how any change in court-martial pro- 
cedure could make counsel more careful or restrained. The point is that 
the Bayh proposal simply will not insulate a military court from an un- 
scrupulous commander or an overzealous prosecutor—two practical targets 
of the proposal. While neither possibility could be easily eliminated, their 
actual effects can be and have been removed by appellate tribunals. 


B. The Obligation to Guarantee Justice 


Problems which relate to command influence do exist in military juris- 
prudence, and some of them are susceptible to resolution by reform. Some 
of the most pressing problems arise from the necessity of balancing the 
goal of an independent fact-finding and sentencing body against the com- 
mander’s obligation to protect his subordinates from unjust and arbitrary 
treatment.!°3 The latter principle is most often expressed in military jargon 
by the phrase “Loyalty down breeds loyalty up” and recognizes the 
dramatic destruction of morale which occurs when subordinates believe 
they are treated unfairly. Illogical sentences and fanciful findings are 
translated into dissatisfaction and low morale as quickly as arbitrary work 
rules. Since poor morale can utterly destroy the efficiency of an organiza- 
tion, and since the commander is responsible for it, he often has sought 
to eliminate perceived injustices in the courts convened within his 
command. 14 

The most direct remedy available to him is the review power. Inordi- 
nately severe actions of courts and subordinates can be corrected in the 
convening or supervisory authority action. Speculative findings can be 
disapproved and excessive or fanciful sentences can be mitigated. The 
review power, however, is insufficient for two reasons. First, it can only 
be used to affect one case at a time, and, it is therefore inefficient and 
sometimes ineffective in the broad view. Often the same error presents 
itself in case after case with frustrating persistence, apparently impervious 
to comment on review.!® Second, the review power cannot reach decisions 
which have the effect of gross over-indulgence—a class of error which 
can be more destructive of morale than overly severe actions since it 
cannot be corrected on review and since accuseds in similar cases find it 
difficult to understand why they must serve penance when their fellow 
accused was not required to do so. 

Recognizing that most of the injustices which do occur would not occur 
if the initial decision-maker were knowledgeable, commanders have called 
upon the traditional in-service education device, the briefing, to eliminate 





103. See, e.g., United States v. Navarre, 5 USCMA 32, 17 CMR 32 (1954); United 
States v. Coates, 25 CMR 559 (ABR 1958); United States v. Bast, 24 CMR 405 
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the errors of overindulgence and continuing ignorance. Bar associations 
address the same problems with their continuing legal education programs, 
and judicial conferences provide similar services in sentencing and instruc- 
tions seminars. Military commanders, therefore, have not erred in principle 
in conducting seminars, but have erred if at all in occasional overzealous 
or ill-advised presentation.!°* The courts have recognized the need in their 
cases dealing with briefings; however, the rules which have evolved to 
govern them increasingly detract from their effectiveness while the ad- 
vancing complexities of sentencing make the uninformed even more 
incapable of rendering just decisions. 

The completely valid restrictions erected for briefings about sentences 
demonstrate the impracticality of educating military laymen in the sentenc- 
ing process without influencing them in a way neither the law nor sound 
policy will tolerate. Good sentencing practices and military policy are so 
interrelated that it is almost impossible to discuss the former without in- 
volving the latter in a way that will invariably influence laymen. It should 
therefore be apparent that the sentencing function must be transferred from 
the court members to a professionally trained individual, preferably the 
military judge. Such a transfer would eliminate the most demanding need 
for briefing court members, and it would eliminate the requirement in the 
area where briefing without overtones of command influence is most diffi- 
cult.!°7 The proposal in the Bayh bill to vest the military judge with power 
to sentence, whether or not including power to suspend, is a healthy one 
and should be actively endorsed. 

The review power should remain. Its importance in permitting clemency 
on the local level cannot be overestimated. The accused’s immediate com- 
mander is more familiar with him than is any other reviewing officer, 
either in the military or on an appellate court. He knows the accused much 
more intimately than the military judge, who can observe him for only a 
few hours at most in an altogether artificial atmosphere. The commander, 
therefore, is the most qualified person available in the system to assess 
possibilities for rehabilitation and restoration. Furthermore, unless current 
sentencing procedure is widely liberalized, the commander has more factual 
information available to him from the accused’s records. Finally, the com- 
mander knows his own command personnel requirements—a consideration 
which might render some sentences unacceptable, especially those having 
the effect of transferring the accused. An accused should not be deprived 
of the right he now holds to a decision about his fate from his com- 
mander.!°° The commander influences the court-martial decision by his 
action; however, the influence can only be a desirable one. 

106. Compare, United States v. Wright, 17 USCMA 110, 37 CMR 374 (1967) with 
United States v. Danzine, 12 USCMA 350, 30 CMR 350 (1961). 

107. In United States v. Albert, 16 USCMA 111, 36 CMR 267 (1966), a staff judge 
advocate was able to conduct a relatively detailed briefing. In order to do so, 
however, he was forced to make redundant disclaimers of intent to influence and 


to emphasize the individual nature of sentences repeatedly. 
. MCM, 1969 (Rev.), para. 88. 
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C. The Obligation to Maintain Discipline 


The second jurisprudential problem in the military court system arises 
from the necessity for balancing the goal of an independent court-martial 
against the administrative and disciplinary needs of a military organiza- 
tion.1°° Courts-martial are as much a part of the disciplinary machinery of 
the military community as criminal courts are a part of the disciplinary 
machinery of the civilian community. Both communities depend for survival 
upon the principle that its members will not intrude upon the property and 
personal rights of others. In addition, members of the military community 
can transgress community standards by failing to perform their duties.1!° 
As in the civilian community, however, the ultimate sanction when minimal 
standards are violated is the criminal court, known as a court-martial in the 
military community. 

The ultimate sanction, both in theory and practice, is employed only for 
the most serious transgressions therefore the most serious punishments are 
reserved to it. Many alternatives are available short of the criminal court 
in both communities. In the civilian community the lesser alternatives often 
take the form of policing activities and administrative sanctions. In the 
military community, they take the form of administrative action. The 
administrative machinery could not function without published rules and 
regulations. There are too many people and too many questions to expect 
reasonable uniformity without them—uniformity which is indispensable to 
justice. Court-martial members carry their knowledge of written, though 
administrative, community standards with them when they enter the court- 
room. Influence of decisions by those standards can be expected. Adminis- 
trative activities impinge upon the court-martial system, in short, (1) be- 
cause the individuals called to sit as jurors on courts-martial are officers 
charged with the duty of administering those lesser sanctions and (2) be- 
cause all levels of the disciplinary system necessarily address the same 
basic types of misconduct.!!! 

Cases are overturned because of command influence when the written 
standards enter the courtroom themselves. In reality, however, they are 
always in the courtroom. Appellate courts, of course, cannot remove the 
latter sort of presence as a general rule,!!2 but have been forced to content 
themselves with eliminating the most obvious occasions of it, e.g., discipline 
officers. Fortunately, the effect of this dilemma largely has been limited to 
sentencing. The proposal to transfer sentencing power to the military judge, 
therefore, should eliminate most of it. 





109. See, United States v. Littrice, 3 USCMA 487, 13 CMR 43, 48 (1953): “The same 
delicate balance which beset Congress now confronts us. Justice can be dispensed 
and discipline maintained if one is not permitted to overwhelm the other.” 

110. UCMJ, arts. 85-92, 96, 98-105; 10 U.S.C. §§ 885-892, 896, 898-905 (1964). 

11]. Court-martial members also carry their general educational and military back- 

ground with them when they enter the courtroom. 

. E.g., United States v. Carter, 9 USCMA 108, 25 CMR 370 (1958). 
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D. The Guilt-Determining Body—Random Choice 


No proposal has been advanced that the ultimate decision of guilt or 
innocence be vested in any official organ other than a group of lay persons, 
unless it be at the specific request of the accused.!! Such a proposal could 
not be advanced consistent with common-law criminal tradition. Histori- 
cally, it is to a group of laymen that the task has been given of interpreting 
the criminal standard of proof beyond reasonable doubt. Those laymen, 
known as court members in military courts or jurors in civilian courts, act 
as an insulator between the individual and the possibly unrestrained will of 
the community as expressed through its governors. The problem of the 
courts and judicial philosophy is to provide a framework within which the 
insulator can dampen the arrogance of a martinet without preventing 
punishment of criminal conduct. 

Senator Bayh’s proposal seeks to improve the insulator by altering the 
statutory framework for its selection—substituting random selection of 
members, denominated jurors, for selection by the convening authority. 
Selection of courts by means other than appointment from the commander 
would eliminate the possibility of members being chosen, consciously or 
unconsciously, on the basis of their agreement with the individual selecting 
them—one of the most difficult phenomena to detect on appeal. At the same 
time it would eliminate the appearance of evil arising from handpicked 
jurors, one of the primary grounds for criticism of military courts. Selection 
of the alternative device for choosing a court, however, is not as simple as 
transferring the sentencing power to an already extant military judge. 
Seven centuries of common-law experience commend a_ random-choice 
system. Unfortunately, its appropriateness for the military community, 
without modification, is doubtful. 

The first problem to be faced if a completely random system is to be 
adopted concerns definition of the class of persons eligible to serve as 
jurors. The Bayh bill resolves the problem by enumerating three qualifica- 
tion elements for prospective jurors: !!4 


(1) Membership in the Armed Forces; 

(2) Active duty for at least one year, and 

(3) Permanent station within certain geographical limits. 

Membership in the Armed Forces presumably includes the Army, Navy, 
Air Force, Marines, and Coast Guard. If the language is intentional, it 
would make it necessary for each armed force to poll its sister services for 
lists of persons and levy demands upon them for jurors. The administrative 
overhead of that procedure is incomprehensible and must be an oversight. 

The bill prescribes one year of active duty as the criterion for judging 
experience and competence. Many enlisted personnel are only 18 years old 
when they have served one year of active duty. Some are still in the lowest 





113. Compare, Bill, art. 16, with UCMJ, art. 16; 10 U.S.C. § 816 (1964). 
114. Bill, art. 25. 


58 








KE OV A ET AOR Mss 


ERASE ETT AR 





N: 


ar 


at 


ho 


on 
ste 
bi 
pa 
an 


Vi 


di 
co 
ar 
tic 
tiv 


11 
ll 


ll 











PPM RRES ATT ERAT ET PD 


EE 





JAG Journal e XXVI 
enlisted pay grade. They clearly could not serve on a Federal jury.'45 Many 
have minimum education, either formal or informal, yet they might be 
called to judge persons of considerably more military rank and experience 
in extremely complex cases. The spectacle of a seaman recruit attempting 
to decide whether a commanding officer was grossly negligent in hazarding 
an aircraft carrier is appalling. Procedures for administrative courts of 
inquiry require that all members be senior to the officer whose conduct is 
questioned.'!* To require less for a criminal jury would be unfortunate. 
Jurors in military trials should possess at least the rank of the accused as 
a minimum concession to the possibility of an otherwise impossibly ignorant 
decision. 

The “permanently stationed” language raises a difficult question in the 
Navy with its functional, rather than geographical, organization. Sailors 
are considered to be “permanently stationed,” geographically, at the home 
port of their vessel, notwithstanding that they may spend very little time 
at that location. For example, some fleet ballistic-missile submarines are 
home ported in one place, their crews undergo off-crew training in another 
place, and the vessels refit in a third place, visiting the so-called home port 
only rarely. Since the statute would require all persons who are permanently 
stationed in an area to enter the jury pool, the question might be asked, 
“Which geographical area?” The sea-duty accused might be deprived of 
participation in the jury pool by his sea-duty peers, depending on the 
answer. 

The bill makes no mention of those additional qualifications which most 
jurisdictions find necessary for jurors. Most jurisdictions consider con- 
victed felons ineligible for jury duty unless they have been pardoned or 
otherwise have had their civil rights restored.1!7 Many jurisdictions con- 
sider 18 jury service by minors inadvisable, even though many persons 
tried by jury are minors. Most jurisdictions excuse persons from jury 
service for a fixed period of time after a trial at which they served as a 
juror. Members of the medical, legal, and religious professions are tradi- 
tionally excused from jury service. These qualifications, when combined 
with those necessary to accommodate the operational needs of the military 
community, would result in an extremely complex list of qualification 
standards which would change with each case. 

The operation of a pure random-choice system would raise extremely 
difficult mechanical problems in addition to the legal ones. The jury pool 
could contain tens of thousands of persons, depending on the geographical 
area in which it were located. A system of drawing lots would be imprac- 
tical, Whatever the random-selection system finally chosen, an administra- 
tive organization of substantial size would be required to operate it. Such 
a bureaucracy would bear little relationship to actual demands placed on 





115. 28 U.S.C. § 1865(b) (1). 

116. JAG Man., § 0402d. 

117. E.g., 28 U.S.C. § 1865(b) (5). 

118. E.g., Fra. Stat., § 40.01(1) (1967) ; S.C. Cope, § 38-52 (1967). 
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the court-martial system, but still would require the commitment of per- 
sonnel and financial resources. As an unfortunate consequence, those 
resources would not be available for purposes more directly related to the 
military mission. 


E. The Guilt-Determining Body—Another Choice 


Fortunately, devices are available to relieve the commander from the task 
of selecting jurors, permit random, final selection, and yet provide for the 
unique difficulties of functioning within the constraints of a military organi- 
zation. The Federal procedure is commended, as an example in the Bayh 
bill, apparently in recognition of the disadvantages of a pure random 
system.!!® That procedure contemplates the exercise of some discrimination 
in choosing among otherwise eligible persons }2° by a jury commission. A 
counterpart of the Federal jury commission 12! should be included in the 
military system. A procedure that could be suitable would combine appoint- 
ment or nomination for selecting veniremen and a drawing or strike proce- 
dure for selecting petit jurors. 

An apt counterpart for the jury commission exists within the military 
heirarchy—the unit commanding officer. Unit commanders and commanding 
officers could be called upon by the chief judge of the district to nominate 
or appoint one or more prospective jurors to a venire for a specified period 
of time, as determined by major area or force commanders to be consistent 
with the employment of subordinate units. The nominating commander 
would submit his nominations only after determining that his nominees 
possessed the statutory qualifications and were otherwise suited to serve by 
their temperament, maturity, judgment, and experience.'*? After nomina- 
tions, the judge of the military judicial district would promulgate the venire 
by order. Petit jurors might then be selected in advance of trial by drawing 
names from a “jury box” or by permitting counsel for the parties to strike 
names from the venire until the requisite number of petit jurors were 
selected. Only chosen jurors need be summoned by the judge for trial, 
making minimal disruption of the military operations of subordinate units. 

A select-and-strike procedure commends itself highly, since it could be 
operated without substantial additional resources and without as extensive 
a reorganization as that contained in the Bayh bill. At the same time it 
would provide the flexibility needed to respond to varying military com- 
mitments, and it would remove the selection of individual members from 
the control of the individual military commander. The procedure would 
have some consequences and corollaries, most of which are thought to be 
desirable. 





119. Bill, art. 25(b). It is interesting to note that there is no single procedure pre- 
scribed for selecting Federal juries, but that the procedure varies between dis- 
tricts in accordance with plans devised under general guidelines of 28 U.S.C. 
§ 1863 (1964). 

120. 28 U.S.C.A., § 1866 (1964). 

121. 28 U.S.C.A., § 1863(b) (1) (1964). 

122. UCMJ, art. 25(d) (2) ; 10 U.S.C. § 825(d) (2) (1964). 
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First, there should be little logic in maintaining the distinction between 
special and general courts-martial. A military court should be the same 
without regard to the character of the offense. The number of jurors ought 
to depend on the offense and not on a prospective determination about an 
adequate punishment—a decision which is artificial at best since it usually 
is made without benefit of a full adversary proceeding. If the officer refer- 
ring charges for trial considers the sentence imposed by the judge to be 
excessive, he can exercise his power of clemency and mitigate it. In short 
the special court-martial should be eliminated with the summary court- 
martial, leaving one type of court to which all cases requiring court-martial 
might be referred. 

Second, the statute should provide for detailing judges to military judicial 
districts by the Judge Advocate General of their armed force. The dis- 
tricts should be coterminous with major military area commands, where 
they exist, or major task force zones of responsibility, where they do not. 
If there be more than one judge in a district, the most senior would serve 
as chief judge and administrative supervisor of his court. Defense and 
prosecuting attorneys and paralegal personnel could be attached to any 
convenient administrative command for personnel, logistical, and command 
advisory purposes; however, defense counsel ought to be assigned cases 
by the chief judge and prosecutors by the senior prosecuting attorney 
in the district. All lawyers in the district could serve military clients, in- 
dividual or command, within the district, consistent with ethical obligations. 
The senior prosecuting attorney, whatever his other duties, should be so 
designated by his Judge Advocate General. 

Third, one military command review could be eliminated. The officer 
referring a case to trial should retain the power of initial review and 
residual clemency. After that review, which need not include analysis of 
legal matters, appellate review might continue in Courts of Military Re- 
view. In other words, the present supervisory authority review ought to 
be eliminated. It is redundant, and it would be unnecessary under the 
foregoing procedure. Consideration ought also to be given to requiring 
appellate review only in cases wherein it is requested by the accused. 

Fourth, the military commander would retain the power of a preliminary- 
hearing officer and committing magistrate. Subject to appeal by petition 
before a judge of his military judicial district, the military commander 
should exercise power of imposing nonjudicial punishment, setting bail 
or character of restraint, and determining probable cause for arrest and 
trial. The nolle prosequi or its equivalent, while it should be authorized, 
should require his concurrence. In view of the awesome responsibility for 
command security, the commander should retain power to authorize 
searches and seizure, subject to objection at trial on the ground that prob- 
able cause or other legal predicate was lacking. The commander does 
have a legitimate place in the military court system. This is it, and it should 
be accorded to him. 

Fifth, the authority of the judge to administer his court should be ex- 
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panded to include power to issue process and to rule on the necessity for 
it. If it be determined that formal discovery procedure; as set forth in 
the Bayh bill, is preferable to the present informal procedure, then the 
judge should control that. 


EPILOGUE 

The recommendations of this article are considered more appropriate 
than the extensive reform of the Bayh bill. Experience dictates that the 
sentencing power should be transferred to professionally trained individuals 
and that the responsibility for selecting a jury should be transferred to 
officials other than those referring cases for trial. The foregoing proposals 
would accomplish both objectives with the least disruption of existing 
administrative organization. The existing general court-martial judiciary 
would require only slight modification to accommodate them. Furthermore, 
they are responsive to the evils addressed by the Bayh bill. S. 1127, how- 
ever, is more than is necessary under the circumstances and would create 
as many problems as it purports to solve. 
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Jurisdiction To Try Discharged Servicemen 
for Violations of the Laws of War 


Lieutenant Charles W. Corddry, III, JAGC, USNR* 


Lieutenant Corddry traces two possible avenues of Federal 





; @ jurisdiction over alleged war criminals and urges prospective 
» &§ enabling legislation to provide a civilian rather than a military 
+ = forum for trying ex-servicemen for violations of the laws of war. 


: ON 8 APRIL 1971, the Defense and Justice Departments announced 
> | jointly that, after an 18-month study, efforts to prosecute discharged 
servicemen implicated in the Mylai incident were being dropped, due to 
constitutional limits on military jurisdiction and the absence of jurisdic- 
tion in the Federal courts.! This article, necessarily the result of a con- 
siderably shorter study, is an attempt to trace the available avenues of 
jurisdiction over former servicemen charged with committing, while mem- 
bers of the Armed Forces, acts which may amount to violations of the 
laws of war. No attempt is made here to define the acts which would con- 
stitute violations of the laws of war, or even to deal with the question 
of the applicability of such laws to the conflict in Southeast Asia. The 
' possibility of convening international “war crimes” tribunals is not con- 
sidered here. The only question pursued here is that of the forum, if any, 
in which such charges, against American civilians having no further con- 
nection with the military services, can be tried under the United States 
Constitution. 

The two judicial systems within the United States which appropriately 
could take cognizance of violations of the laws of ‘war are the military 
courts and the Federal courts. None of the three most generally recognized 
bases of military jurisdiction—military law, military government, or mar- 
tial law 2—would seem to apply to these discharged servicemen. Military 
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*Lieutenant Corddry is currently serving as Appellate Defense Counsel, Navy 
Appellate Review Activity. He received the A.B. degree from Cornell University in 
in 1965 and the LL.B. degree from the University of Virginia in 1968. Lieutenant 
Corddry has been admitted to practice before the Virginia Supreme Court and the 
: United States Court of Military Appeals. 


' 1. New York Times, Apr. 9, 1971, at 10, col. 4. 

¢ 2. Ex parte Milligan, 71 U.S. (4 Wall.) 2, 141-42 (1866) (concurring opinion of 
Chief Justice Chase): “There are under the Constitution three kinds of military 
jurisdiction: one to be exercised both in peace and war; another to be exercised 
in time of foreign war without the boundaries of the United States, or in time 
of rebellion and civil war within states or districts occupied by rebels treated as 
belligerents; and a third to be exercised in time of invasion or insurrection within 
the limits of the United States, or during rebellion within the limits of states 
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law may be enforced by military courts only with respect to servicemen on 
active duty, and then only for “service-connected” offenses.* Military courts 
have the power to try civilians where military government is in force, but 
this jurisdiction exists only over conquered enemy territory. And trial 
of civilians by military courts is permissible under a declaration of martial 
law only in an extreme crisis which closes the civil courts.> It is arguable, 
however, that Articles 18 and 21 of the Uniform Code of Military Justice ® 
provide military commissions with the power to try civilians for violations 
of the laws of war. 

There are no current statutory provisions which would provide the Fed- 
eral courts with jurisdiction over these offenses.” Federal legislation would 
therefore be necessary to enable the Federal courts to take cognizance of 
violations of the laws of war. 


JURISDICTION OF MiLiTaRY COMMISSIONS 
UNDER ARTICLES 18 AND 21, UCMJ 
Congress enacted Articles 18 and 21 under its power to define and 
punish “Offenses against the Law of Nations.”® Article 18 confers on 
general courts-martial “jurisdiction to try any person who by the law of 
war is subject to trial by a military tribunal,” while Article 21 preserves 
in military commissions concurrent jurisdiction over such offenders. Simi- 
lar statutory authority for trial by military commission of offenses against 





maintaining adhesion to the National Government, when the public danger requires 
its exercise. The first of these may be called jurisdiction under military law, and 
is found in acts of Congress prescribing rules and articles of war, or otherwise 
providing for the government of the national forces; the second may be distin- 
guished as military government, superseding, as far as may be deemed expedient, 
the local law, and exercised by the military commander, under the direction of 
the President, with the express or implied sanction of Congress; while the third 
may be denominated martial law proper, and is called into action by Congress, or 
temporarily, when the action of Congress cannot be invited, and in the case of 
justifying or excusing peril, by the President, in times of insurrection or invasion, 
or of civil or foreign war, within districts or localities where ordinary law no 
longer adequately secures public safety and private rights.” 


w 


U.S. 355 (1971). 
4. Madsen vy. Kinsella, 343 U.S. 341 (1952); Dow v. Johnson, 100 U.S. 158 (1880); 
Coleman v. Tennessee, 97 U.S. 509 (1878). 
Ex parte Milligan, 71 U.S. 2 (1866); see Duncan v. Kahanamoku, 327 U.S. 304 
(1946), read by at least one eminent commentator to mean that “even under 
martial law duly and properly proclaimed in a perilous situation, military trials 
of non-military persons would never be lawful.” Wiener, Martial Law Today, 49 
Mit. L. Rev. 89, 98 (1970). 
6. UCM], arts. 18, 21, 10 U.S.C. §§ 818, 821 (1964). 
See 18 U.S.C. §§ 113, 114, 1111, 1112 (1964), covering assaults and homicides but 
only within the special maritime and territorial jurisdiction of the United States, 
as defined in 18 U.S.C. § 7 (1964). 
8. U.S. Const. art. I, § 8, cl. 10. 
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the law of war was provided in the old Articles of War,® and even before 
enactment of the Code, the Supreme Court described military jurisdiction 
over offenses against the law of war as “long-established.” 1° The question, 
then, is who are the persons who are subject to trial by military tribunal 
under the law of war? A consideration of history suggests that only enemy 
belligerents fall into this category. 

Any discussion of the power of military commissions to try civilians for 
violations of the law of war must begin with Ex parte Milligan.“ Milligan, 
a civilian citizen of the state of Indiana, was arrested and tried in 1864 
by a military commission at Indianapolis under orders of the commandant 
of the military district of Indiana. He and two others were charged with 
conspiracy against the Government, affording aid and comfort to the enemy, 
inciting an insurrection, “disloyal practices,” and violation of the laws of 
war. The specifications under these charges alleged that the conspirators 
formed a secret, military organization to overthrow the Government, to 
seize arsenals and release prisoners of war, and to join with rebel forces 
to aid them in an invasion of Illinois. The conspirators were found guilty 
and sentenced to be hanged. They then sought habeas corpus in the Federal 
circuit court under the Habeas Corpus Act of 1863,!2 and the divided 
circuit court certified to the Supreme Court the issue of whether the mili- 
tary commission had jurisdiction to try Milligan. The Supreme Court un- 
animously held it did not. 

All members of the court agreed that Congress not only had not author? 
ized trials by military commissions, but, to the contrary, had provided 
in the Habeas Corpus Act for the release of those who were held by mili- 
tary authorities but who had not been indicted for any crime by a Federal 
grand jury. Since Milligan had not been indicted for any crime in the 
civilian courts, he was entitled, under the statute, to his release. A majority 
of the Court, however, went further, basing its decision not merely on 
statutory grounds, but on the ground that Congress could not constitu- 
tionally authorize trial by military commission except under circumstances 
in which martial law would be permitted. Since in Indiana the courts were 
open and in operation, “no usage of war could sanction a military trial 
there for any offense whatever of a citizen in civil life, in nowise connected 
with the military service. Congress could grant no such power.” !3 Con- 
gress was held precluded from authorizing military trials because “citizens 
of states where the courts are open, if charged with crime, are guaranteed 
the inestimable privilege of trial by jury.” 





9. AW, art. 12, formerly 10 U.S.C. § 1483, 41 Stat. 789, now UCMJ, art. 18, 10 U.S.C. 
§ 818 (1964); AW, art. 15, formerly 10 U.S.C. § 1486, 41 Stat. 790, now UCMJ, 
art. 21, 10 U.S.C. § 821. 

10. Johnson v. Eisentrager, 339 U.S. 763, 786 (1950). See also MCM, 1969 (Rev.), 
para. 2. 

11. 71 U.S. 2 (1866). 

12. Act of Mar. 3, 1863, 12 Stat. 755. 

13. 71 U.S. at 121-22. 

. Id. at 123. 
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Milligan apparently had not engaged in any overt acts of war against 
the United States which would make him a hostile belligerent. His offenses 
were based on his encouragement of the enemy through his membership 
in a secret association which advocated a takeover of Indiana by the Con- 
federate forces. The court’s refusal to permit military jurisdiction over 
these actions was based on the recognition that “if in Indiana he conspired 
with bad men to assist the enemy, he is punishable for it in the courts of 
Indiana.” 15 Milligan’s offenses, then, were violations of domestic law; he 
could be tried under the conspiracy or treason statutes. Not being a bel- 
ligerent in the war, however, his offense could not be tried by a military 
tribunal. 

Those who did engage in acts of hostile belligerency during the Civil 
War were consistently tried by military tribunals for conduct in violation 
of the laws of war. Thus the President approved sentences adjudged by 
military commissions in cases of Confederate soldiers found within Union 
lines in disguise, or in civilian dress, on the ground that such conduct by 
enemies violated the law of war.!6 Even conduct which otherwise violated 
only the ordinary criminal law, such as robbery and murder, was dealt 
with as an offense against the laws of war if committed by enemies who 
had come within the Union lines out of uniform.!7 And a Federal district 
court upheld the jurisdiction of the military commission that tried several 
of the conspirators in Lincoln’s assassination, on the ground that the 
assassination of the commander in chief was a military crime by enemies 
who transgressed the laws of war.}® 

Many years later, during World War I, the importance of an individual’s 
status as a hostile belligerent was underscored by the Justice Department. 
A German agent, arrested in 1918 after crossing into the United States 
from Mexico, was convicted of spying and sentenced to death by a military 
commission. The Attorney General, understanding (erroneously) that the 
spy was a Russian national who had been arrested after crossing the 
border, advised that he could not constitutionally be subjected to trial by 
a military tribunal.19 When the true facts became known, however, the 
Attorney General reconsidered his opinion, and advised that the principles 
announced in his former opinion had no application to an enemy 
belligerent.?° 

It was in the light of this historical background that the Supreme Court 
decided the case of Ex parte Quirin.2! The petitioners were members of 
the German Armed Forces who were landed by submarines on Long Island 





15. Id. at 131. 

16. Farman, The Law of Martial Rule 178-83 (1943). 

17. Id. at 184-85. 

18. Ex parte Mudd, 17 F. Cas. 954 (S.D. Fla. 1868) (manuscript opinion on file in 
U.S. Archives) . 

19. FaIRMAN, supra note 16, at 202-03. 

20. Id. at 203. 

21. 317 U.S. 1 (1942). 








ba 








alt 
ho 
‘ict 
ral 


le in 





and in Florida in June 1942. Initially they wore German uniforms, but 
upon landing they assumed civilian clothing. They then proceeded, with 
supplies of explosives, to appointed places in the United States where they 
had been ordered to destroy war industries. They were apprehended and 
charged with violation of the law of war, and the President appointed a 
military commission to try them. During the proceedings before the com- 
mission, the prisoners applied to the Federal district court for habeas 
corpus, but the applications were denied.22 The Supreme Court convened 
in special term, granted certiorari, heard arguments in the case, and denied 
relief, holding unanimously that the military commission had jurisdiction 
to try the prisoners for violation of the law of war. 

The court began with the propositions that Congress had the power to 
define and punish violations of the law of war, that it exercised this power 
by authorizing the President to convene military commissions under the 
15th Article of War,?* and that it was not necessary for Congress to codify 
the law of war since in that Article it had incorporated by reference “all 
offenses which are defined as such by the law of war . . . and which may 
constitutionally be included within that jurisdiction.” 24 Congress having 
authorized the trial of offenses against the law of war before military 
commissions, there remained only two questions: (1) whether the acts 
charged constituted an offense against the law of war; and (2) if so, 
whether the acts nevertheless “are of that class of offenses constitutionally 
triable only by jury.” 25 

As for the acts alleged constituting an offense against the law of war, 
the Court relied heavily upon historical precedents established during the 
Revolutionary, Mexican and Civil Wars to establish that “an enemy com- 
batant who without uniform comes secretly through the lines for the pur- 
pose of waging war by destruction of life or property” is an offender 
against the law of war.?° The first specification therefore stated an offense 
against the law of war, for it alleged that the accused were enemies of 
the United States, acting for a belligerent enemy nation in passing through 
the military defenses of the United States while in civilian dress, for the 
purpose of committing hostile acts.27 Moreover, it made no difference. that 
one of the petitioners claimed United States citizenship, because he was 
charged with acting for an enemy government as a hostile belligerent. 

The petitioners contended, however, that even if they committed offenses 
against the law of war, they were entitled to the fifth-amendment right 
to indictment by a grand jury, and the right to a jury trial under article 
III, section 2, and the sixth amendment. The Court responded that these 
provisions of the Constitution were not intended to enlarge the right to 





22. Ex parte Quirin, 47 F. Supp. 431 (D.D.C. 1942). 
23. See note 9 supra. 

24, 317 U.S. at 30. 

25. Id. at 29. 

26. Id. at 31. 
27. Id. at 36. 
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jury trial as it existed prior to adoption of the Constitution, but only to 
preserve it in cases where it was recognized at common law. The Court 
noted that prior to the adoption of the Constitution, offenses committed 
by enemy belligerents against the law of war were triable by military 
courts, citing the example of Major Andre. The court then distinguished 
Ex parte Milligan on the ground that “Milligan, a citizen twenty years 
resident in Indiana, who had never been a resident of any of the states 
in rebellion, was not an enemy belligerent,” 2° and therefore was not sub- 
ject to the law of war, except under such circumstances as would warrant 
imposition of martial law. It was for this reason that the Constitution did 
not require the saboteurs’ offense to be tried by jury, while Milligan’s 
offense was one of “that class of offenses constitutionally triable only 
by jury.” °° 

The Court in Quirin thus made a clear distinction between citizens who 
did not engage in actual belligerency against their country, and those 
persons, whether United States citizens or foreign nationals, who committed 
acts of hostile belligerency against the United States. The former class 
of persons, like Milligan, are entitled, when charged with crimes, to the 
fundamental guarantees of indictment and trial by jury, while the latter 
are subject to trial by military tribunal for violations of the laws of war. 
This is an appropriate result, for domestic law is not designed to deal 
with enemies of the state, but rather with offenders against domestic peace 
and order, and such offenders are punishable in civilian judicial courts. 
Thus the civil courts were the appropriate tribunals to try the treason 
charges against the father of one of the German saboteurs, a naturalized 
citizen and a resident of Chicago, who had aided his son in his efforts 
at sabotage.*! The state’s relations with its enemies, on the other hand, 
are controlled not by the state’s domestic laws, but by international law, 
including therein the laws of war, and such laws have traditionally been 
enforced by military tribunals. But military tribunals cannot try and 
punish violations of domestic laws unless the civil courts are closed by a 
crisis of such extremity as to justify martial law. 

In the Quirin opinion, the Court observed that “we have no occasion 
now to define with meticulous care the ultimate boundaries of the jurisdic- 
tion of military tribunals to try persons according to the law of war.” *2 
The problem of the extent of such jurisdiction was raised during oral 





28. Id. at 42 n.14. 

29. Id. at 45. 

30. Id. at 29: “We may assume that there are . . . offenses against the law of war 
which would not be triable by military tribunal here, either because they are not 
recognized by our courts as violations of the law of war or because they are of 
that class of offenses constitutionally triable only by jury. It was upon such grounds 
that the Court denied the right to proceed by military tribunal in Ex parte 
Milligan. . . . But . . . these petitioners were charged with an offense against the 
law of war which the Constitution does not require to be tried by jury.” 

31. Haupt v. United States, 330 U.S. 631, rehearing denied, 331 U.S. 864 (1947). 

32. 317 U.S. at 45—46. 
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argument when, in response to a question from Justice Black, the Attorney 
General asserted that a civilian striker in a defense plant, acting on orders 
from a foreign government during wartime, would be subject to military 
trial.33 Such a grave constitutional issue is easily avoided, however, by 
prosecution of such persons in the civil courts for treason or other statutory 
offenses, while saving military tribunals for their appropriate sphere: 
applying the laws of war to enemy belligerents who violate them through 
unlawful belligerency. 

One Federal court, considering the problem shortly after Quirin was 
decided, recognized that its rationale—if not its facts or its language— 
might apply to loyal citizens who violated the laws of war. The problem 
arose on consideration of a petition for habeas corpus by a merchant 
seaman, who had been convicted by a military commission for striking 
the Chief Engineer of his ship while it was in a war zone. The court 
assumed the laws of war could subject the seaman to military trial, but 
held there was no violation of the laws of war because there was no proof 
that the seaman’s acts were “to the detriment of the success of the United 
States military operations,” as alleged.*4 A better result, it is submitted, 
would be to limit military prosecutions to those cases involving the actions 
of unlawful enemy combatants, which, it may be presumed, are intended 
to cause detriment to United States military operations. This would be 
preferable to permitting military tribunals to litigate whether a civilian 
caused some detriment to military operations. 

War crimes’ cases considered by the Supreme Court subsequent to 
Quirin appear consistent with such an approach. Thus in /n re Yamashita,*® 
the court, in upholding the jurisdiction of a military commission to try 
the Japanese commander in the Philippines for atrocities committed by 
his troops against the civilian population, characterized the principles an- 
nounced in Quirin as applicable only to enemy combatants.*® The Court, 
citing Milligan, expressly disclaimed any consideration of the power of 
military commissions to try civilians,°’ referring only to the traditional 
jurisdiction of such commissions over enemy combatants.3® Several years 
later, in holding that “the Constitution confers no immunity from military 
trial upon an alien enemy,” the court described its decisions in Quirin and 
Yamashita as applicable to “enemy offenses” against the laws of war.39 

Whether the Supreme Court would take this approach today, if dis- 
charged American servicemen were subjected to military trials for viola- 
tions of the laws of war, cannot be ascertained with absolute certainty. 
In recent years, however, the Court has severely restricted the exercise of 





33. FaIRMAN, supra note 16, at 198-200. 

34. Hammond v. Squier, 51 F. Supp. 227 (W.D. Wash. 1943). 

35. 327 U.S. 1 (1946). 

36. Id. at 7. 

37. Id. at 9. 

38. Id. at 20. 

39. Johnson y. Eisentrager, 339 U.S. 763 (1950). See also Colepaugh v. Looney, 235 
F.2d 429 (10th Cir. 1956). 
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military jurisdiction over civilians under the Uniform Code of Military 
Justice,° perhaps giving a clue as to its view of the proper reach of mili- 
tary jurisdiction. 

In Toth v. Quarles,*: the Court held that a discharged serviceman’s right 
to a jury trial rendered Congress without power to subject him to a mili- 
tary court-martial for an offense allegedly committed prior to his discharge. 
Five months after his honorable discharge,‘? Toth was charged with the 
murder of a Korean national during his service with the Air Force in 
Korea. Jurisdiction was based on Article 3(a) of the Code,** which pur- 
ported to extend court-martial jurisdiction to discharged servicemen for 
certain offenses under the Code committed while on active duty. The Court 
held, however, that this provision could not be sustained, either under 
Congress’ power to punish offenses against the law of nations, or its power 
to make rules for the regulation of the Armed Forces. The Court did not 
elaborate on the former power, except by noting its decisions in Quirin 
and Yamashita.44 The Court held the latter power reached only “persons 
who are members or part of the armed forces,” because “any expansion 
of court-martial jurisdiction like that in the 1950 Act necessarily encroaches 
on the jurisdiction of Federal courts set up under Article II of the Con- 
stitution where persons on trial are surrounded with more constitutional 
safeguards than in military tribunals.” 4° In view of the vital right to trial 
by jury, the Court concluded: 


Determining the scope of the constitutional power of Congress to authorize trial 
by court-martial presents another instance calling for limitation to “the least possi- 
ble power adequate to the end proposed.” We hold that Congress cannot subject 
civilians like Toth to trial by court-martial. They, like other civilians, are entitled 
to have the benefit of safeguards afforded those tried in the regular courts authorized 
by Article III of the Constitution. 


By treating Article 3(a) as an impermissible “new expansion” of 
military jurisdiction, the Court left room for the argument that jurisdic- 
tion traditionally exercised under the laws of war was not affected by its 
decision in Toth. On the other hand, the Court expressly stated that con- 
gressional power to define and punish violations of the law of war could 
not sustain the exercise of jurisdiction over discharged servicemen under 
Article 3(a). It would therefore appear that Congress has no power 
to confer, under Articles 18 and 21, jurisdiction over civilians that it has 
no power to confer under Article 3(a). However, if those Articles merely 





40. See note 4 supra. 

. 350 U.S. 11 (1955). 

. The court noted that former servicemen who had been dishonorably discharged, 
and were military prisoners serving sentences imposed by courts-martial, remained 
subject to military jurisdiction. Jd. at 14 n.7. See UCMJ, art. 2(7), 10 U.S.C. 
§ 802(7) (1964). 

. UCM], art. 3(a), 10 U.S.C. § 803(a) (1964). 

. Toth v. Quarles, 350 U.S. at 13-14 n.4. 

. Id. at 15. 

. Id. at 23 (emphasis by the Court). 
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preserve a pre-existing jurisdiction, rather than conferring it, the cases 
reviewed above show that any pre-existing jurisdiction which Congress could 
preserve in military commissions should extend only to enemy belligerents. 

Thus to the extent that Toth is based upon the right of civilians to trial 
by a civilian jury, and a large portion of the opinion is devoted to the 
historical significance of that right, it would seem to preclude any military 
trials of civilians, no matter what the nature of their offense. On the other 
hand, to the extent that Toth means only that Congress cannot increase 
the traditional boundaries of “military law,” 47 military jurisdiction over 
violations of the law of war remains unchanged, extending properly only 
to enemies. 

Two years after the Toth decision, its author, Justice Black, wrote that 
it stood, not merely for the proposition that “military law” could not 
be imposed on civilians, but also for a broader proposition: when a civilian 
is charged with a “crime in the constitutional sense,” such as murder, he 
is entitled to indictment and jury trial under the constitution.‘* It appears, 
therefore, that even where the law of war, rather than merely “military 
law,” is involved, the limitation on the jurisdiction of military tribunals 
indicated in Quirin is still adhered to by the Court: while an act may 
constitute an offense against the law of war, it may still be the type of 
offense which is constitutionally triable only by jury. When a civilian is 
charged with a violation of the law of war which also constitutes an offense 
under domestic law—or was defined as a crime by the Uniform Code of 
Military Justice when it was committed—this would seem to be a crime 
“in the constitutional sense” which would entitle the accused to a jury 
trial in a civilian court. 

On the basis of the foregoing historical development and the Supreme 
Court’s restrictive view of the appropriate jurisdiction of military courts 
as set forth in Toth and consistently adhered to in a long line of subse- 
quent cases,*® the constitutional validity of any attempt to subject civilian 
citizens to trial by military tribunals appears extremely doubtful. By far 
the better forum for the trial of such cases is the Federal court, where 





47. As defined above; see text accompanying notes 2-3 supra. 

48. Reid v. Covert, 354 U.S. 1, 31-32 (1957). 

49. The principles announced in Toth have since been applied to preclude military 
jurisdiction in peacetime in the following cases: Reid v. Covert, 354 U.S. 1 (1957) 
(civilian dependent in capital case) ; Kinsella v. Singleton, 361 U.S. 234 (1960) 
(civilian dependent in noncapital case) ; Grisham v. Hagan, 361 U.S. 278 (1960) 
(civilian employee in capital case) ; McElroy v. Guagliardo, 361 U.S. 281 (1960) 
(civilian employee in noncapital case) ; O’Callahan v. Parker, 395 U.S. 258 (1969) 
(active-duty serviceman where offense not “service-connected”). See also Latney v. 
Ignatius, 416 F.2d 821 (D.C. Cir. 1969), and United States vy. Averette, 19 USCMA 
363, 41 CMR 363 (1970), narrowly construing UCMJ, art. 2(10), which confers 
military jurisdiction over persons serving with or accompanying an armed force 
in the field in time of war, in order to limit the numbers of civilians subject to 
military jurisdiction. 
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the accused is entitled to the benefit of indictment by -grand jury, and 
trial by jury. 


ENACTMENT OF LEGISLATION 
TO PROVIDE 
JURISDICTION IN THE FEDERAL CourTS 


In the Toth opinion the Supreme Court stated categorically that it was 
“wholly within the constitutional power of Congress to . . . provide for 
Federal district court trials of discharged soldiers accused of offenses com- 
mitted while in the armed services.” 5° On 3 May 1971, Senator Ervin 
introduced in the United States Senate a bill designed to provide such 
jurisdiction in the Federal courts.®! Two constitutional problems would 
be presented by the enactment of such legislation, one of relatively minor 
import, but the other of more serious dimensions. 

The sixth amendment affords the accused in a criminal prosecution 
the right to a trial by a jury of the “state and district” where the crime 
took place. The Judiciary Article, however, provides that when a crime 
was not committed within any state, the trial may be held at such place 
as Congress has directed.®2 The apparent conflict between these two pro- 
visions has given rise to extensive litigation of the extent to which Congress 
can provide extraterritorial jurisdiction. It has uniformly been held, how. 
ever, that the extraterritorial application of Federal criminal statutes de- 
pends upon the intent of Congress in enacting the particular legislation.* 
Thus the Federal courts have been held to have jurisdiction over treason 
committed in Japan, since the applicable statute was intended to have 
extraterritorial application.54 It would appear, therefore, that legislation 
enabling the Federal courts to try discharged servicemen, charged with 
crimes committed overseas while in the Armed Forces, and subject to the 
Uniform Code of Military Justice, would not be subject to constitutional 
objection due to extraterritorial application. 

A more substantial impediment to any retrospective application of the 
proposed Federal enabling legislation is the constitutional prohibition on 








50. 350 U.S. at 21. 

51. S. 1744, 92d Cong., Ist Sess. 117 Conc. Rec. 6,042 (daily ed. May 3, 1971). 4A 
companion bill, S. 1745, is designed to provide Federal court jurisdiction over 
civilians who, while serving as employees of the United States, or while accompany: 
ing the Armed Forces, commit certain offenses overseas. S. 1745 would apply 
prospectively only, while S. 1744 would apply to offenses committed prior to its 
enactment. 

52. U.S. Consr., art. IIT, § 2, cl.3. 

53. Blackmer v. United States, 284 U.S. 421 (1932) (failure to obey subpoena serve 
in France); Cook v. Tait, 265 U.S. 47 (1924) (Federal tax laws applicable t 
citizen resident in Mexico); United States v. Bowman, 260 U.S. 94 (1922) (cot 
spiracy to defraud the Government, committed on high seas). 

54. Kawakita v. United States, 343 U.S. 717 (1952). 
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ex post facto laws.55 An ex post facto law is one that makes criminal an 


and 
act which was not criminal when done; or inflicts a greater punishment 





than was prescribed when the act was done; or changes the rules of evi- 
dence so that less or different testimony than was necessary when the 
act was done, is sufficient for conviction; or alters the situation in rela- 
tion to the offense or its consequences to the disadvantage of the accused.® 
was In addition, a law is subject to the ex post facto limitation if it deprives 
> for one charged with a crime of any defense available according to law at 
com- the time when the crime was committed.5” 
Srvin Assuming that the analysis of military jurisdiction set forth above is 
such valid, it is immediately apparent that, if Federal enabling legislation were 
vould enacted, it would deprive a discharged serviceman of a defense he could 
ninor assert if brought to trial before a military tribunal: the defense of lack | 
of jurisdiction, which arose upon his discharge. From the time of the i 
ution offense until his discharge, however, he had no such defense; he was 
crime subject to military jurisdiction under the Uniform Code of Military Jus- 
crime tice. It is therefore crucial to determine whether the rights, which cannot 
place be cancelled by ex post facto legislation, include only those rights in 
) pro- existence when the crime was committed; or whether any rights arising ' 
1gress subsequent to the commission of the offense are protected against ex post 
how: facto legislation. 
es de. The few cases dealing with this question indicate that the key to deter- i 
tion.® mining whether a statute is prohibited as ex post facto is a comparison 
reason of the statute with the law in effect at the time of the offense. The Supreme 
~ have Court has said that a statute is not ex post facto “unless it materially 
slation impairs the right of the accused to have the question of his guilt deter- 
1 with mined according to the law as it was when the offense was committed.” °° 
to the The state of the law at any other time is immaterial. In Kring v. Missouri,®® 
itional state law at the time of an alleged murder provided that a conviction of 
second-degree murder on an indictment charging first-degree murder op- 


of the) erated as an acquittal of the greater charge. Before the accused could be 
ion on brought to trial, however, the state constitution was changed to provide 
that, where such a conviction was set aside on appeal, an accused could 
be retried for first-degree murder. At the subsequent trial, the accused 
entered a plea of guilty to second-degree murder, the plea was accepted, 
and conviction of that offense resulted. The conviction was reversed on 
appeal; the accused was retried and convicted of first-degree murder. In 





971). 4 an appeal to the Supreme Court, he argued that the old state law must 
ion ove . . . . . . . 
omy be applied to his case, since it was in effect when the crime was committed, 
d apply 


or to il 55. U.S. Consr., art. I, § 9, cl.3: “No Bill of Attainder or ex post facto Law shall be 
passed.” An identical restriction is imposed on the states by art. I, § 10. Most of 
the cases have been decided under the latter provision. 
a serve 56. Duncan v. Missouri, 152 U.S. 377, 382 (1894). 
icable u 57. B : 
- Beazell v. Ohio, 269 U.S. 167 (1925). 
2) (coh 58. Thompson y. Utah, 170 U.S. 343, 351 (1898). 
59. 107 U.S. 221 (1883). 
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and that the new provision was ex post facto as applied to him. The Su- 
preme Court agreed, rejecting the state’s argument that the new provision 
governed the case since it was in effect at the time the accused entered his 
guilty plea. The court stated: “Whether it is ex post facto or not relates 
. . . to the time at which the offense charged was committed. . . . No other 
time or transaction but this has been in any adjudged case held to govern 
its ex post facto character.” ®° 

The offender’s status under the law at the time of the crime, then, governs 
the substantial rights he must be accorded if he is prosecuted for the 
offense. This is reasonable, for the law is designed to deter illegal conduct, 
and when an offender commits a crime, he can expect to be dealt with in 
accordance with the existing law. It does not matter if the offender sub- 
sequently escapes the jurisdiction of the government; if he is later somehow 
brought back under that jurisdiction, he may be punished, for his act 
still retains its criminal character. The only restriction on the government’s 
prosecution of the offender is that he cannot be deprived of any rights 
or defenses to which he would have been entitled had he been tried at 
the time of his offense. It therefore appears to make no difference that 
a service member who committed a crime, for which he could be punished 
by court-martial, subsequently escaped court-martial jurisdiction by his 
discharge, so long as when he is prosecuted in Federal court his rights 
and liabilities with respect to the prosecuting authorities remain the same 
as they were when the offense took place. If in Federal court he is con- 
victed on the same evidence that could have been introduced in a court- 
martial, the punishment is no greater than that which could have been 
imposed by a court-martial, and he is entitled to the same defenses, includ- 
ing the statute of limitations, that could have been raised at a court-martial, 
there would seem to be no ex post facto problem. 

This conclusion is buttressed by the Supreme Court’s holding in Cook 
v. United States,®' a factually similar situation. There, a murder was com- 
mitted in what was known as the Public Land Strip, eventually to become 
the Oklahoma Territory. Subsequent to the crime, in 1889, Congress con- 
ferred jurisdiction over crimes committed in that area on the Federal 
court for the Eastern District of Texas where the offenders were then 
tried and convicted. On appeal to the Supreme Court, they argued that 
Congress could not constitutionally provide retroactive jurisdiction in the 
Eastern District of Texas, first because the Judiciary Article ® required 
that trial for an offense committed outside the jurisdiction of any state 





60. Id. at 225-26. 
61. 138 U.S. 157 (1891). 
62. U.S. Consr., art. III, § 2, cl. 3: 

The trial of all crimes, except in cases of impeachment, shall be by jury; and 
such trial shall be held in the state where the said crimes shall have been com- 
mitted; but when not committed within any state, the trial shall be at such place 
or places as the Congress may by law have directed. 
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be held at a place directed by Congress prior to the offense; and second, 
because the jurisdictional grant was ex post facto. The Court found that, 
if jurisdiction had not been granted to the Eastern District of Texas after 
the crime, the defendants could have been tried in the District of Kansas, 
where they were apprehended. Therefore, it rejected the defendants’ argu- 
ment that Congress was prohibited “from providing a place of trial dif- 
ferent from the one in which the accused might have been tried at the 
time the offense was committed.” ©? With respect to the ex post facto argu- 
ment, the Court held: 


This principle has no application to the present case. The [A]ct of 1889 does not 
touch the offense nor change the punishment therefor. It only includes the place 
of the commission of the alleged offense within a particular judicial district, and 
subjects the accused to trial in that district rather than in the court of some other 
judicial district established by the government against whose laws the offense was 
committed. This does not alter the situation of the defendants in respect to their 
offense or its consequences. “An ex post facto law,” this court said in Gut v. State, 
[76 U.S. 35, 38,] 9 Wall. 35, 38, “does not involve, in any of its definitions, a change 
of the place of trial of an alleged offense after its commission.” ™ 


In light of the views expressed by the Supreme Court on the superior 
protection of constitutional rights afforded by civilian courts, as opposed 
to military tribunals, there would seem to be no ground for objection 
that any substantial rights would be denied by trial in a Federal court 
for an offense which once was triable by court-martial. The procedures 
of course are different, but the Court long ago considered it “well settled 
that the accused is not entitled of right to be tried in the exact mode, in 
all respects, that may be prescribed for the trial of criminal cases at the 
time of the commission of the offense charged against him.” © Thus the 
Court has consistently held that the procedures for trial may be changed, 
so long as the substantial rights of the accused are not curtailed.®* And 
it has specifically been held that a different court may be established, 
subsequent to an offense, to try the case.®7 

The legislation proposed by Senator Ervin would not deny any sub- 
stantial rights; the bill quite specifically applies the maximum punishment 
and statute of limitations that would have applied if the offense charged 
had been prosecuted under the Uniform Code of Military Justice.®* It is 





63. 138 U.S. at 182. 

64. Id. at 183. 

65. Thompson v. Utah, 170 U.S. 343, 351 (1898). 

66. Beazell v. Ohio, 269 U.S. 167 (1925) (separate trials for persons jointly indicted 
made matter of court’s discretion, rather than right); Gibson v. Mississippi, 162 
U.S. 565 (1896) (change in method of selecting and summoning jurors) ; Gut v. 
State, 76 U.S. 35 (1870) (change in place of trial). But see Thompson v. Utah, 
170 U.S. 343 (1898) (reduction of jury from 12 persons to 8). 

67. Duncan vy. Missouri, 152 U.S. 377 (1894); Cook v. United States, 138 U.S. 157 

(1891). 
. See S. 1744, §§ (b) and (c), note 51 supra. 
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submitted that such legislation is necessary to fill the jurisdictional void 
left by Toth. Moreover, the United States may be under an international 
obligation to enact legislation in this area. Under the 1949 Geneva Con- 
ventions,®® the United States agreed to provide for punishment of “grave 
breaches” of the conventions. Prior to Toth, the Uniform Code of Military 
Justice was considered sufficient to meet this obligation.”” Now, however, 
it is apparent that such legislation is necessary, not only to insure that 
serious violations of Federal law do not remain unpunished, but also to 
comply with our international agreements. 


CoNCLUSION 


One cannot help having serious reservations about legislation that would 
subject to criminal prosecution persons who at present are in no jeopardy. 
The old cases do not appear to condemn such legislation as ex post facto, 
and it does not seem unjust to call individuals to account for their failure 
to conduct themselves in accordance with the law to which they were 
subject at the time of the offenses. On the other hand, there is a hint of 
arbitrariness, if not oppression, in retrospective criminal legislation. With- 
out minimizing the importance of the questions raised by such legislation, 
however, it is submitted that providing a civilian forum to try offenses 
which were punishable under Federal law when committed is vastly prefer- 
able to submitting loyal civilian citizens to the jurisdiction of military 
courts. Even if Federal enabling legislation is not considered desirable to 
deal with the episodes of the past, it should be enacted to apply prospec- 
tively to fill the jurisdictional void left by Toth v. Quarles. 





69. Art. 146, Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War, Aug. 12, 1949, 6 U.S.T. 3517, T.I.A.S. No. 3365. 

70. Hearings on the Geneva Conventions for the Protection of War Victims Before the 
Senate Committee on Foreign Relations, 84th Cong., Ist Sess. 24-29, 58-59 (1955). 
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vary) it Criminal Cases 
ver, 
that Lieutenant Arthur H. Rainey, JAGC, USNR* 
D to 
Lieutenant Rainey examines the progeny of the M’Naghten 
mental responsibility test within the Federal judiciary. Com- 
ould paring Durham, Davis, and the new ALI test with the MCM 
dy. rule, the author concludes that as long as the military does not 
acto, unreasonably limit introduction of evidence or permit the psy- 
jure chiatrist to usurp the fact finders, the MCM test will produce 
were substantially the same result as the “better” ALI test adopted 
* of by the majority of Federal circuits. 
Vith- INTRODUCTION 
any SHORTLY AFTER the United States Court of Appeals for the Dis- 
re trict of Columbia adopted the Durham rule! for determining mental re- 
efer- sponsibility in criminal cases, the United States Court of Military Appeals 
many was urged to follow suit. The court declined the invitation preferring to i 
ee adhere to the test for mental responsibility prescribed in Chapter XXIV 
auth of the Manual for Courts-Martial, 1951.3 In retrospect, the decision appears i 
to have been wise. Durham has created litigation in the District of Colum- | 
; bia Circuit totally out of proportion to its quantitative importance in . 
ms in H 
re the 
1955). 


* Lieutenant Rainey is currently an Appellate Defense Counsel at the Navy 
Appellate Review Activity. He received the A.B. degree from Dartmouth College 
in 1965 and the J.D. degree from the University of Pennsylvania in 1968. He is 
admitted to the bar of the Supreme Court of the Commonwealth of Pennsylvania and 
the U.S. Court of Military Appeals. 


—— 
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1, Formulated by the court in Durham v. United States, 214 F.2d 862 (D.C. Cir. 
1954), the rule relieves an accused of criminal responsibility if his misdeed is 
the “product” of a mental defect or disease. The terms mental “defect” or “dis- 
ease” were further defined in McDonald v. United States, 312 F.2d 847 (D.C. Cir. 
1962) to include any mental abnormality which substantially impairs an accused’s 
ability to control his conduct. 

2. United States vy. Smith, 5 USCMA 314, 17 CMR 314 (1954). The court considered 
the Durham rule on its own motion in United States v. Kunak, 5 USCMA 346, 
17 CMR 346 (1954). 

3. “A person is not mentally responsible in a criminal sense for an offense unless 

he was, at the time, so far free from mental defect, disease or derangement as 

to be able concerning the particular act charged both to distinguish right from 
wrong and adhere to the right. . . . To constitute lack of mental responsibility, 
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criminal administration.‘ No other jurisdiction in the United States has 
adopted the Durham rule.5 

Now a new test for mental responsibility in criminal cases has come 
into vogue. It has been adopted by a few states and, almost unanimously, 
by the United States Courts of Appeals. It is the test proposed in the 
American Law Institute (ALI), Model Penal Code, Section 4.01 (final 
draft, 1962). Not unexpectedly, the Court of Military Appeals has been 
urged to adopt the ALI test into the military justice system. To date all 
efforts have met with failure. The court has shown no more interest in 
the ALI test than it did in the Durham rule. It is the author’s purpose to 
explore the court’s resistance to the ALI test and the resultant vitality 


of Chapter XXIV of the Manual for Courts-Martial (MCM) .” 


DIGRESSION 


Because the law of mental responsibility is very much a product of its 
historical development, a brief digression in the nature of background is 
helpful. Daniel M’Naghten has perhaps had more impact on the law of 
mental responsibility than any other man. M’Naghten in his deranged 
state thought he was being persecuted by a large number of people, not 
the least of which was Sir Robert Peel, Prime Minister of England. He 
resolved that the only way to survive was to dispose of Sir Robert. In an 
attempt to assassinate the Prime Minister, however, M’Naghten killed 
Sir Robert’s private secretary, Drummond, by mistake. M’Naghten was 
brought to trial for his evil deed but was acquitted*® because the jury 
thought him to be insane. The local gentry, spurred on by the Queen, 
was so incensed at the result that the Judges of England were called before 
the House of Lords for an apologia. The outcome of this unorthodox 





the impairment must not only be the result of mental defect, disease, or de- 
rangement but must also completely deprive the accused of his ability to dis- 
tinguish right from wrong or to adhere to the right as to the act charged.” 
[Emphasis added]. The noted word “completely” was deleted from Chapter XXIV 
of the MCM, 1969 (Rev.), but the wording therein is otherwise identical to that 
in the 1951 Manual. This change was, according to the Manual’s drafters, only 
semantic. See ANALYSIS OF CONTENTS, MANUAL FOR CourTs-MARTIAL, UNITED 
States, 1969, Revisep Epition, U.S. Dept. orf ARMY PAMPHLET, No. 27-2 (1970). 

4. See Chief Judge (now Mr. Chief Justice) Burger’s concurring opinion in Blocker 
v. United States, 288 F.2d 853 (D.C. Cir. 1961). 

5. New Hampshire uses a rule similar to Durham, but it was adopted long ago. 
State v. Pike, 49 N.H. 399 (1869). 

6. This is generally referred to as the ALI test. It provides: “A person is not re- 
sponsible for criminal conduct if at the time of such conduct as a result of mental 
disease or defect he lacks substantial capacity either to appreciate the criminality 
[wrongfulness] of his conduct or to conform his conduct to the requirements of 
law.” 

7. The test for mental responsibility adopted in the Manual for Courts-Martial, 
1969, (Rev.) [see note 3 supra] will hereinafter be referred to as the MCM test. 

8. The Queen v. M’Naghten, 10 Cl. & F.200, 8 Eng. Rep. 718 (1843). 
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procedure was an advisory opinion, now known as the M’Naghten rule, 
on mental responsibility. Briefly stated, the M’Naghten rule !° holds that 
one is not criminally responsible if because of mental disease or defect he 
was unable at the time of the offense to distinguish right from wrong, 
or if he could so distinguish, did not know that his act was wrong.!! 

The M’Naghten rules have been important in criminal law since they 
were formulated, but dissatisfaction with them, and their confining em- 
phasis on knowledge, led to the adoption in some jurisdictions : including 
the Federal courts, of the “irresistible impulse” test as a supplement.” 
It is generally accepted that “irresistible impulse” is a test of ability to 
control one’s conduct, but beyond that vague standard, agreement is diffi- 
cult to find. Some hold that irresistible impulse does not apply to a situation 
in which a crime is a result of long brooding and melancholia. To them 
the test applies only when a sudden insane compulsion prevents a man 
from controlling his conduct and a crime results.!* On the other hand 
some jurisdictions construe the test as one which applies to any situation 
in which a mental defect impairs behavioral controls, whether the impair- 
ment is sudden or not. These courts generally condemn the use of the 
term “irresistible impulse” as misleading." 

At least as early as 1897, the Federal courts used a test incorporating 
both the M’Naghten rules (knowledge of the difference between right and 
wrong) and a form of “irresistible impulse” (ability to control behavior). 
In Davis v. United States,> the Supreme Court approved the following 
instruction to the jury: 





9. Ironically, the acquittal of M’Naghten may not have sprung from the same law 
of mental responsibility that was propounded by the M’Naghten rules. At trial, 
M’Naghten’s counsel relied heavily on a treatise, now a classic, by Isaac Ray, 
entitled A TREATISE ON THE MEDICAL JURISPRUDENCE OF INSANITY. Ray was the 
proponent of a “product” test similar to that adopted in the District of Columbia 
in Durham v. United States. See Panel discussion comments by Judge Biggs, Jr., 
Tenth Judicial Circuit Conference, 32 F.R.D. 481, 547 (1962), and United States v. 
Currens, 290 F.2d 751 (3d Cir. 1961) (opinion by Judge Biggs). See also I. Ray, 
A TREATISE ON THE MEDICAL JURISPRUDENCE OF INSANITY, Editor’s Introduction, 
(1962). 

10. The questions posed to the fifteen Judges of England by the Lords and the an- 
swers to each are reproduced in WEIHOFEN, MENTAL DisoRDER AS A DISEASE 60- 
62 (1954). 

11. Id. 

12. Davis v. United States, 165 U.S. 373 (1897); See generally A. GOLDSTEIN, THE 
Insanity DEFENSE 67 (1967), and WEIHOFEN, supra note 10, at 81. 

13. See, e.g., United States v. Freeman, 357 F.2d 606 (2d Cir. 1966). 

14. This is the rule in the military. United States v. Smith, 5 USCMA 314, 17 CMR 
314 (1954). In Smith, Judge Brosman commented: “. . . in our view the phrase 
‘irresistible impulse’ should, for safety’s sake, be omitted wholly from instructions 
to a court-martial.” Jd. at 336. See also United States v. Kunak, 5 USCMA 346, 17 
CMR 346 (1954). 

15. 165 U.S. 373 (1897). 
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The term ‘insanity’, as used in this defence means such a perverted and deranged 
condition of the mental and moral faculties as to render a person incapable of 
distinguishing between right and wrong, or unconscious at the time of the nature 
of the act he is committing, or where, though conscious of it and able to distinguish 
between right and wrong and know that the act is wrong, yet his will, by which I 
mean the governing power of his mind, has been otherwise than voluntarily so 
completely destroyed that his actions are not subject to it, but are beyond his 
control.'® 


Despite a few stylistic changes, that instruction is in substance very 
similar to the MCM test which is still in use in the military. It also appears 
to have been standard in the Federal civilian court system for over half 
a century. Recently, however, the United States Courts of Appeals have 
been searching out new ground. Most of them have moved in the direction 


of the ALI test. 


ALI anp THE MCM 


Much of the argument presented in support of the position urging adop- 
tion of the ALI test in the military has been based on the aforementioned 
exodus of the Courts of Appeals away from the Davis instruction toward 
what is viewed as a new “Federal Rule”—the ALI test. It is contended 
that Congress intended to mold the military criminal system in the likeness 
of the Federal civilian criminal system.17 To achieve this desired uni- 
formity, goes the argument, the “Federal Rule” of mental responsibility 
should be applied in the military, notwithstanding the fact that a different 
test is prescribed by the Manual for Courts-Martial. 

This argument presupposes two facts: first, that the MCM test and the 
ALI test are sufficiently different to warrant some sort of judicial pro- 
nouncement signing the death knell for one and giving blessing to the 
other; second, that the ALI test is indeed the “Federal Rule” with suff- 
cient stature to warrant abandonment of the Manual which has served 
well for two decades. 

First: A comparison of the language of the ALI test 1* with that of the 
MCM test !° reveals marked similarities. They both deal with mental defect 
or disease,2° and they both speak in terms of cognitive ability and ability 
to control behavior. On the other hand, the ALI test is cast in terms of 
the lack of substantial capacity for cognition and control, whereas the 
manual requires inability to know or control. Obviously, the one glaring 
difference is the word “substantial.” 





16. Id. at 378. 

17. There can be little doubt that this is true to some extent at least as regards 
procedures. See Senate Report (Armed Services Committee, No. 1601, October 
1968) [United States Code, Congressional and Administrative News 4501 (1968) ]; 
Ervin, Military Justice Act of 1968, 45 Mit. L. Rev. 77, 91 (1969). 

18. Supra note 6. 

19. Supra note 3. 

20. The word “derangement” in the Manual is probably superfluous. 
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Second: The question of the existence of a “Federal Rule” of mental 
responsibility requires a circuit-by-circuit investigation of case law. 

District of Columbia: As noted in footnote one supra, the Court of 
Appeals for the District of Columbia, at this writing, continues to adhere 
to the Durham rule as modified by McDonald. Under this rule, an accused 
is not responsible for an act if the act is a “product” of any abnormal 
mental condition which substantially affects his mental or emotional 
processes and substantially impairs his behavioral controls.2! The capacity 
to distinguish right from wrong and the ability to control one’s behavior 
are relevant to the question of whether the crime was the “product” of 
the abnormality. However, unlike both the MCM and ALI tests, cognition 
and ability to control are not dispositive considerations. 

The case of Blocker v. United States ®2 is worthy of note because of an 
opinion, concurring in result only, written by Chief Judge (now Mr. Chief 
Justice) Burger. The Chief Justice is of the opinion that Durham was a 
failure—‘“a wrong step but in the right direction.” 2° He believes that 
mental responsibility must be determined by whether the accused was able 
to know and understand what he was doing and control his actions. He 
does not object to the addition of the word “substantial” as in the ALI 
test, apparently thinking that it does not make an important difference.”4 

First Circuit: The Court of Appeals for the First Circuit has never had 
an opportunity to consider the ALI test. In Beltran v. United States,?5 
it put off the decision of whether or not to adopt the new rule. No further 
opportunity has presented itself. 

Second Circuit: United States v. Freeman,2® a Second Circuit case, is 
one of the leading Federal decisions. In that case the court condemned 
the M’Naghten rules as being out of date, overly restrictive, and lacking 
in reality. The “irresistible impulse” supplement—construed by them in its 
most restrictive sense ?’—was also discarded as inadequate. In place of 





21. The decision in McDonald was apparently prompted, in part, by a rather unusual 
situation at St. Elizabeth’s Hospital from which came most of the psychiatric 
experts who testified in District trials. In the course of a trial on a Friday, a 
psychiatrist testified that the defendant had a “psychopathic personality” without 
a mental disorder. His testimony was interrupted and on the next Monday he 
returned only to testify that over the weekend the hospital staff had administra- 
tively changed “psychopathic personality” to a mental disease. Since the avail- 
ability of the defense of lack of mental responsibility depended on the existence 
of mental disease, the defendant on Monday had the defense which eluded him 
the preceding Friday. The court, seeing the obvious absurdity of such a situation, 
chose to give some guidelines rather than leave the availability of the defense 
to the doctors. See Panel discussion comments by Judge Burger, Tenth Judicial 
Circuit Conference, 32 F.R.D. 481, 562 (1962). 

22. 288 F.2d 853, 857 (D.C. Cir. 1961). 

23. Id. at 858. 

24. Comments by Judge Burger, supra note 21, at 557. 

25. 302 F.2d 48 (1st Cir. 1962). 

26. 357 F.2d 606 (2d Cir. 1966). 

. See Judge Brosman’s comment, supra note 13. 
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the rejected rules, the court adopted the ALI test. It is apparent from 
the decision that the court thinks the addition of “substantial” in the 
ALI test is of crucial importance. 

Third Circuit: Judge John Biggs, Jr., author of The Guilty Mind,?* wrote 
the opinion of the court in United States v. Currens,?° which was the Third 
Circuit’s vehicle for rejection of the traditional M’Naghten rules. The 
opinion had nothing but harsh criticism for M’Naghten. Indeed, the court 
was so disenchanted with it that the test which was ultimately propounded 
as the Currens rule makes no mention of the cognitive aspect of mental 
responsibility. In the Third Circuit, one is not responsible for his criminal 
act if as a result of mental defect or disease he lacks substantial capacity 
to control his conduct. This test, of course, is the ability to control facet 
of the ALI test.*° 

Fourth Circuit: The Court of Appeals for the Fourth Circuit adopted 
the ALI test in United States v. Chandler,*! but two subsequent cases in- 
dicate that this acceptance of ALI differs substantially from that of the 
Freeman and Currens courts. In United States v. Wilson,32 and United 
States v. Butler, the court refused to reverse the conviction of the ac- 
cused despite the fact that the instructions to the jury were not cast in 
the “substantial” language of the ALI test. The following passage from 
Wilson *4 is noteworthy : 


The jury was told, in pertinent part, that even though Wilson knew the differ- 
ence between right and wrong and knew that the act he was committing was wrong 
he should be acquitted if “his will, that is to say, the governing power of his mind, 
has been so impaired that his actions are not subject to it but are beyond his 
control.” 

The instruction is reminiscent of Hadfield’s Case, 27 State Trials 1281 (1800) 
which we discussed in Chandler. It differs from the American Law Institute formu- 
lation but slightly. There is no direct reference to substantiality of capacity to control 
his conduct, but it suggested to the jury that if the act was beyond Wilson’s impaired 
capacity, they should acquit. The American Law Institute rule does no more. Im- 
portantly, the instruction does not imply that the jury must find a general destruction 
of the defendant’s will, as Davis does; impairment is enough if the act is beyond the 
reach of the diminished capacity to control. 

If the instruction as given is not the equivalent of the American Law Institute 
tule, the difference is so slight that a retrial is not required.*° 


Obviously, the Fourth Circuit does not think the “substantial” language 
of ALI to be so crucial as to require its use in an instruction to the jury. 
In this respect, the Fourth Circuit approach is similar to the position 





28. J. Bices, THe Guitty Minp (1955). 

29. 290 F.2d 751 (3d Cir. 1961). 

30. Id. at 774. 

31. 393 F.2d 920 (4th Cir. 1968) (en banc). 
32. 399 F.2d 459 (4th Cir. 1968). 

33. 409 F.2d 1261 (4th Cir. 1969). 

34. 339 F.2d at 463. 

35. Id. 
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taken by Chief Justice Burger ** that the addition of the “substantial” 
language is not of great consequence. 

Fifth Circuit: The ALI test was adopted by the Fifth Circuit in Blake 
v. United States.87 The subsequent case of United States v. Hawkins**® 
clearly demonstrates that the court perceives a difference between inability 
to know right from wrong and control conduct on the one hand and lack 
of substantial capacity to know and control on the other. It further shows 
that the court is committed to the latter alternative. In this respect the 
Fifth Circuit adheres to the Freeman approach. 

Sixth Circuit: Two Sixth Circuit cases evidence that court’s espousal of 
the Freeman rule. In United States v. Smith,?® the court adopted the ALI 
test. Later, in United States v. Cartwright,“ the defendant’s conviction was 
overturned because the following instruction was held to be incorrect: 


[A] defendant may also be insane if he had a mental disease which destroyed his 
capacity to act as a responsible law-abiding citizen at the time of the commission of 
the offense. (Emphasis added [by the court] ) .4% 


The court said: 


The instruction in the instant case did not require the jury to determine whether 
mental disease had deprived appellant of “substantial capacity . . . to conform his 
conduct to the requirements of the law” either in those words or in reasonable 
equivalent thereof. For these reasons we feel compelled to reverse this conviction for 
a new trial... .47 


Seventh Circuit: The Freeman rule applies in the Seventh Circuit, too. 
The trial court in United States v. Shapiro*® had instructed the jury in 
the language of the Davis case.44 On appeal this instruction was found 
faulty because it required total destruction of the capacity to control con- 
duct rather than a lack of substantial capacity to control as in the ALI test. 

Eighth Circuit: Although it has been considered several times, the ALI 
test has never been either accepted or rejected by the Eighth Circuit. In 
a series of opinions by Judge (now Mr. Justice) Blackmun, beginning 
with United States v. Dusky** and including Feguer v. United States,*® 
Pope v. United States," Beardslee v. United States*® and United States v. 
Mills,4° the court has refused to reverse an otherwise valid conviction if 





& 


. Cf. notes 22, 23, and 24, supra. 

. 407 F.2d 908 (5th Cir. 1969) (en banc). 

. 425 F.2d 252 (5th Cir. 1970). 

404 F.2d 720 (6th Cir. 1968). 

429 F.2d 1298 (6th Cir. 1970). 

Id. at 1300. 

Id. 

383 F.2d 680 (7th Cir. 1967) (en banc). 

. See 165 U.S. 373. 

. 295 F.2d 743 (8th Cir. 1961). 

. 302 F.2d 214 (8th Cir. 1962). 

. 372 F.2d 710 (8th Cir. 1967), vacated on other grounds, 392 U.S. 651 (1968). 
. 387 F.2d 280 (8th Cir. 1967). 

. 434 F.2d 266 (8th Cir. 1970), cert. denied 91 S.Ct. 908 (1971). 
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the jury was instructed to consider the defendant’s mental responsibility 
in light of three factors. These are cognition (did he know the nature 
and consequences of his act?), volition (did he have the power of choice 
with regard to his act?) and ability to control. In the cited cases, par- 
ticularly Pope, the court conceded that an ALI-type instruction could be 
used in an appropriate case, but it specifically refused to require any 
particular language. The Eighth Circuit position is undoubtedly closest to 
that taken by Chief Justice Burger in Blocker and the Fourth Circuit in 
Chandler, Wilson and Butler, notwithstanding the fact that the former 
requires consideration of cognition, volition and ability to control while 
the latter deals only with cognition and ability to control. The extra ele- 
ment, volition, is probably sufficiently encompassed in cognition and 
ability to control to render any apparent differences relatively insignificant. 
At any rate, the Eighth Circuit, like the Fourth, clearly does not require 
instructions in the “substantial” language of the ALI test. 

Ninth Circuit: The most recent exposition of the pros and cons of the 
ALI test is contained in the opinion of the Court of Appeals for the Ninth 
Circuit in Wade v. United States.5° Prior to Wade, the court had con- 
sistently adhered to the instruction set out in the United States Supreme 
Court’s Davis opinion.®! With six judges dissenting in Wade, the majority 
adopted the ALI test and required instructions in terms of a lack of sub- 
stantial capacity to know right from wrong and to control behavior. That 
is to say, they joined in the Freeman rule. Later, in United States v. 
Powers,®? the court specifically rejected the position taken by the Eighth 
Circuit and reaffirmed its adherence to the Freeman formula. 

Tenth Circuit: The Tenth Circuit has a rule similar to the one referred 
to herein as the Burger/Fourth Circuit rule. In Wion v. United States,° 
the court adopted the ALI test but found it to be nothing more than the 
Davis rule cast in modern language. It did not consider the absence of the 
“substantial” language from the trial court’s jury charge to be of suffi- 
cient import to require reversal of an otherwise valid conviction. 

The answer to the question propounded at the outset as to whether there 
is a “Federal Rule” of criminal mental responsibility should be fairly 
clear: there are two rules (plus Durham which is an isolated phenomenom). 
The majority rule, espoused by the Second, Third, Fifth, Sixth, Seventh 
and Ninth Circuits, requires the use of the “substantial” language of the 
ALI test. The minority rule recognizes that the ALI test is a good one— 
perhaps the best yet—but at the same time it does not consider it a great 
deal different from the seventy-five year old Davis rule, except insofar 
as the modern language is easier for the jury to understand. 





50. 426 F.2d 64 (9th Cir. 1970) (en banc). 

51. Anderson v. United States, 237 F.2d 118 (9th Cir. 1956); Maxwell v. United 
States, 368 F.2d 735 (9th Cir. 1966); Ramer v. United States, 411 F.2d 30 (9th 
Cir. 1969). 

52. 437 F.2d 1160 (9th Cir. 1971). 

53. 325 F.2d 420 (10th Cir. 1963) (en banc). 
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Given this split of authority in the Federal civilian criminal justice sys- 
tem, the argument that the military should adopt the ALI test loses some 
force. Admittedly, the ALI test is the majority rule, but is this sufficient 
to require the rejection of the MCM test? Apparently it is not, for the 
Court of Military Appeals has so far remained unpersuaded. In United 
States v. Cook,*4 the court granted the accused’s petition for review on 
several issues, one of which was whether the trial court should have been 
instructed in terms of the ALI test rather than the one set forth in the 
manual. The issue was never reached by the majority but Judge Darden 
made his views clear: the MCM test governs in the military. The majority 
opinion in United States v. Chappell ® is to the same effect. A petition 
for grant of review on this precise issue was denied by the court in United 
States v. Tondreau.** 

The absence of a unanimous “Federal Rule” is probably not the only 
reason for the court’s lack of interest in the ALI test. Paramount, among 
other considerations, must be the fact that the ALI test is an anomaly 
in the law. When an accused is charged with a specific-intent crime, he 
will not be acquitted if he was so intoxicated that he “lacked substantial 
capacity” to form a specific intent; he will be acquitted if he was unable 
to or in fact did not form a specific intent. Similarly, if an offense re- 
quires knowledge, there is no “substantial” factor whatever. The accused 
either knew or he didn’t. There is undoubtedly truth in the expression 
that the word “substantial” added by the ALI test is nothing more than 
a “palliative to the psychiatrists.” 57 


EPILOGUE 


Some of the ramifications of continued use of the MCM test are readily 
apparent. One which bears scrutiny is particularly apparent in the context 
of a comparison of the ALI and MCM tests. This deals with expert testi- 
mony. Mental responsibility is one of those unusual areas of the law in 
which an expert is permitted to relate his opinion on the ultimate question. 
Thus, a psychiatrist or psychologist will state that in his opinion the ac- 
cused could distinguish between right and wrong and that he was able 
to adhere to the right. This judgment is inherently subjective; the answer 
which a given expert gives in a given case will depend as much on that 
person’s personality and prejudices as it will on his medical expertise. The 
problem lies not in the fact that the expert is permitted to testify as to 
his conclusions, but rather on the possibility of uncritical acceptance of 





54. 20 USCMA 504, 43 CMR 344 (1971). 

55. 19 USCMA 236, 41 CMR 236 (1970). 

56. No. 23, 874, petition denied 16 Mar. 1971; the issue was decided adversely to the 
appellant by the United States Navy Court of Military Review in United States v. 
Tondreau, No. 70 2859 (NCMR 31 Dec. 1970). 

57. Wade v. United States, 426 F.2d 64, 77 (9th Cir. 1970) (Trask, J., dissenting). 
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this opinion by counsel, the judge or the court. The MCM test encourages 
this uncritical acceptance because it allows us to ask two quick questions 
of an “expert” and be done with an extraordinarily difficult problem. 
The ALI test, on the other hand, encourages further investigation. Because 
the test is ambiguous—what is “lack of substantial capacity” ?—the psy- 
chiatrist is not going to be able to answer in terms of the test and step 
down. His opinion will be explored. He will be forced to reveal his preju- 
dices and to the extent possible, distinguish between his professional and 
personal opinions. 

Another problem which may be presented by continued adherence to 
the MCM test concerns the type of evidence which may be presented on 
the issue of mental responsibility. Because the questions which the court 
must answer are fairly definite, there may be a tendency to limit the evi- 
dence which is presented for consideration. This was one of the major 
criticisms of both M’Naghten and irresistible impulse; they did not permit 
any latitude in expert testimony as to the accused’s condition. In reality, 
anything which sheds light on the mental state of the accused at the time 
of the alleged crime is relevant for the court’s consideration and should 
be presented when the issue is raised. 

If the author may be permitted a concluding observation, it is that the 
MCM rule is probably more “honest” than the ALI test. One cannot help 
feeling that regardless of the instruction given, when the court closes to 
deliberate, the members ask themselves not whether the accused “lacked 
substantial capacity” but, rather, whether he knew what he was doing 
and whether he could have done the right thing. As long as the MCM 
test is not used as an excuse to limit unreasonably the evidence presented 
on the accused’s mental state, or to permit the psychiatrists to usurp com- 
pletely the function of the fact finders, the results will probably not vary 
substantially from those reached under the ALI test. 









































The Serviceman’s Legal Residence: 
Some Practical Suggestions 


Lieutenant Commander Thomas R. Sanftner, JAGC, 
USN* 


The military professional occupies a special niche in 
the law of domicile. Traveling from base to homeport to for- 
eign duty, chameleonlike, the Navy family may acquire the 
indicia of domicile without effecting legal change. Lieutenant 
Commander Sanftner presents a straight-forward analysis of 
the plight of the mobile serviceman and identifies the concen- 
tration of contacts required to effect domicile recognition. 


IT MIGHT BE SUPPOSED that there is nothing simpler than identify- 
ing one’s legal residence. Perhaps it is true that the great majority of naval 
personnel have arranged their affairs in such a manner that their domicili- 
ary status is unambiguous. However, it is this writer’s impression, from 
counseling hundreds of naval personnel in the past several years, that a 
substantial number of the naval community, particularly the career group, 
are sometimes confused as to their place of legal residence. Others may 
answer with the utmost conviction that their residence is a certain place, 
but are unaware that their stated domiciliary status might not be recognized 
in the event of challenge and examination. This article is intended as a guide 
for Legal Assistance Officers who are called upon to explain the subject of 
domicile to military personnel. On the assumption that some Legal Assist- 
ance Officers may ask their clients to read this article for themselves, the 
main text is styled to hold the lay-reader’s interest. It will discuss, with 
respect to military personnel, how a domicile is acquired or abandoned, and 
will offer some practical suggestions on how to maintain a clear domiciliary 
status.! 


THE MEANING AND IMPORTANCE OF DOMICILE 


The words “domicile,” “legal residence,” “permanent home,” and the 





* Lieutenant Commander Sanftner is currently serving as Head, General Tax Branch 
(Legal Assistance and Taxes) Office of the Judge Advocate General. He received his 
B.A. degree from the University of Iowa in 1961, the J.D. degree from the University 
of Iowa in 1964 and the LL.M degree (taxation) from The George Washington 
University in 1970. He is a member of the Iowa Bar. 


1. Previous articles on the subject of legal residence may be found in 11 JAG J. 5 
(1957) ; and 14 JAG J. 6 (1960). 
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like, are essentially interchangeable terms. They are used to denote “that 
place where a man has his true, fixed, and permanent home and establish- 
ment, and to which, whenever he is absent, he has the intention of return- 
ing.” 2 Domicile refers to an enduring connection, and is distinguished 
from mere physical inhabitation at various places. The term “place of 
abode” is commonly used for the more restricted concept of physical resi- 
dence without domiciliary intent.’ 

The United States Supreme Court has characterized domicile as “a nexus 
between person and place of such permanence as to control the creation of 
legal relations and responsibilities of the utmost significance.” 4 Some of 
the legal privileges, liabilities, or relationships which depend upon or relate 
to domicile include the following: jurisdiction of state courts for divorce or 
separation, adoption, guardianship, and probate proceedings; diversity of 
citizenship, or venue for court actions generally; liability for state and local 
income taxes, personal property taxes, and inheritance taxes; the right to 
claim certain tax (e.g., homestead) exemptions; eligibility to vote or to be 
a candidate for public office; eligibility for resident-tuition rates at state 
universities; and eligibility for various welfare (e.g., unemployment) 
benefits. 

Some of the foregoing applications of domicile, such as unemployment 
claims or civil court actions, may never affect some individuals in a lifetime. 
The one application of domicile which is of interest to every serviceman, 
and which generates endless hours of legal assistance counseling, is that of 
residence for tax purposes. This all-hands interest is brought about by 
Section 514 of The Soldiers’ and Sailors’ Civil Relief Act.® As a general 
rule, it protects the serviceman from income and personal property taxes 
of a state in which he is present by reason of military orders, reserving the 
sole right of such taxation to the state of domicile. 





. United States ex rel Patti v. Curran, 22 F.2d 314 (S.D.N.Y. 1926). 

. 25 Am. Jur. 2d Domicile § 8 (1966). 

. Williams v. North Carolina, 325 U.S. 226 (1945). 

. 50 U.S.C. app. 574 (1964). The statute provides: “Residence for tax purposes. 
(1) For the purposes of taxation in respect of any person, or of his personal 
property, income, or gross income, by any State, Territory, possession, or political 
subdivision of any of the foregoing, or by the District of Columbia, such person 
shall not be deemed to have lost a residence or domicile in any State, Territory, 
possession, or political subdivision of any of the foregoing, or in the District of 
Columbia, solely by reason of being absent therefrom in compliance with military 
or naval orders, or to have acquired a residence or domicile in, or to have become 
resident in or a resident of, any other State, Territory, possession, or political 
subdivision of any of the foregoing, or the District of Columbia, while, and solely 
by reason of being, so absent. For the purposes of taxation in respect of the 
personal property, income, or gross income of any such person by any State, Terri- 
tory, possession, or political subdivision of any of the foregoing, or the District of 
Columbia, of which such person is not a resident or in which he is not domiciled, 
compensation for military or naval service shall not be deemed income for services 
performed within, or from sources within, such State, Territory, possession, political 
subdivision, or District, and personal property shall not be deemed to be located or 
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Before going any further, it is necessary to caution the reader against the 
simplistic notion that “domicile is domicile.” There is, to be sure, a general 
common-law concept of domicile, and there is nothing improper about 
referring to a person as being domiciled in a given place for all purposes. 
But when it comes to testing an individual’s domicile status, it is necessary 
to examine the law on the specific liability, privilege, or legal event involved, 
particularly where state statutes come into play. Different results may arise 
for several reasons. First, state legislatures seldom employ the word “domi- 
cile.” More often than not, the term “resident” is used, and it may be 
unsettled under local law whether this means domicile in the true sense. 
Even those statutes which do apparently incorporate the common-law con- 
cept of domicile may add thereto a length-of-residence element. Other 
statutes (most commonly servicemen’s divorce statutes) will go yet another 
step and contain what amounts to a presumption. The net result is that an 
individual may be “a resident of” or “domiciled in” a state for one purpose, 
but not necessarily for other purposes.® 





present in or to have a situs for taxation in such State, Territory, possession, or 
political subdivision, or District. Where the owner of personal property is absent 
from his residence or domicile solely by reason of compliance with military or 
naval orders, this section applies with respect to personal property, or the use 
thereof, within any tax jurisdiction other than such place of residence or domicile, 
regardless of where the owner may be serving in compliance with such orders: 
Provided, That nothing contained in this section shall prevent taxation by any 
State, Territory, possession or political subdivision of any of the foregoing, or the 
District of Columbia in respect of the personal property used in or arising from a 
trade or business, if it otherwise has jurisdiction. . . .” “(2) When used in this 
section, (a) the term ‘personal property’ shall include tangible and intangible 
property (including motor vehicles), and (b) the term ‘taxation’ shall include but 
not be limited to licenses, fees, or excises imposed in respect to motor vehicles or 
the use thereof: Provided, That the license, fee, or excise required by the State, 
Territory, possession, or District of Columbia of which the person is a resident or 
in which he is domiciled has been paid.” 

6. In Florida, for example, to be eligible to vote, one must be a “permanent resident 
living in Florida for one year. . . .” [Fua. Stat. § 97.041 (1960)]. The homestead 
tax exemption is accorded that place which a person “. . . may rightfully and in 
good faith call his home to the exclusion of all other places. . . .” [Fia. Stat. 
§ 192.14 (1971) ]. Recent legislation allows an additional homestead exemption for 
persons age 65 or older. To qualify, the homeowner must have been a permanent 
resident of the state for 5 years prior to claiming the exemption, 32 CCH State 
Tax Rev. Jul. 27, 1971 at 3. To be granted in-state tuition rates, the applicant or 
parent must be “. . . a bona fide citizen and resident... .” [Fua. Stat. § 239.02 
(1960) ]. An applicant for aid to the blind must be “. . . a citizen of the United 
States and of this state .. . for five years . . . and of the county . . . for two years.” 
[Fia. Stat. § 413.02 (1960)]. To file for divorce, plaintiff must reside 6 months in 
the state [Fia. Stat. § 61.021 (1969)], and this is construed as meaning legal 
domicile, Ogden v. Ogden, 159 Fla. 604, 33 S.2d 870 (1947). On the other hand, 
any serviceman or his spouse living within Florida for 6 months is prima facie a 
resident of the state for the purpose of maintaining any action [Fia. Stat. § 47.081 
(1969) ]. Thus, aided by the statutory presumption, a serviceman may be domiciled 
in the state for the purpose of maintaining a divorce, even though evidence of his 
domicile, Ogden v. Ogden, 159 Fla. 604, 33 S.2d 870 (1947). On the other hand, 
Mills v. Mills, 153 Fla. 746, 15 So. 2d 763 (1943). 
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In addition to variations found on the face of statutes, there is a practical 
aspect which can lead to uneven results. The extent to which a person’s 
assertion of legal domicile in a given place (or the absence of it) will be 
scrutinized may vary according to who the parties are, and what is at stake. 
If a serviceman and his wife are undertaking the adoption of an infant in a 
state wherein the adopting parents must be “bona fide residents,” 7 and the 
adoption agency reports its approval to the court, all parties seek the same 
result, and his proof of qualifying residence may be no more than an 
uncontested recital. Similarly, uncontested divorce actions often proceed 
upon the averment of domicile ® in the pleadings, with a few perfunctory 
questions and answers at a brief hearing. Unless the court wishes on its 
own initiative to probe extensively into jurisdictional matters, plaintiff’s 
claim of domicile is not subjected to any real test. At the other end of the 
spectrum is domicile for tax purposes. No one enjoys paying taxes, and no 
state or local government can afford to be indifferent about collecting them. 
This produces a true adversary relationship. In this writer’s opinion, domi- 
cile for tax purposes is the acid test for the serviceman—it is the most likely 
setting for a serious and critical examination of his domicile status. The 
principles of law and suggestions contained in this article are not confined 
to domicile for tax purposes, but it may be helpful to keep tax liability in 
mind as an underlying theme. That is, if the serviceman’s domiciliary status 
is sufficiently clear to be recognized for tax purposes, it is likely to be recog- 
nized for other purposes, whereas the converse might not be true.® 


Home 1s MorE THAN HOMEPORT 


In an award-winning play and movie of several years ago,!° the principal 
character, a career Army sergeant, was being exhorted by a friend to “try 
the outside.” The sergeant mused over a dish of ice cream at the NCO club 
and matter-of-factly confessed, “The Army is my home, Eustis.” In a some- 
what similar vein, this writer has heard many servicemen say, “I have been 
in the Navy since I was 18. My parents are retired and have left the state 
where I grew up. I just don’t have a place I would call a permanent home.” 
Those observations may be realistic, but the law seems not to be listening. 
It is an old common-law principle from a simpler world, but still very much 
alive today, that every person must have a legal domicile at all times, and 
no person may have more than one domicile at a given time.!! Even if an 
individual feels that he does not “really have a permanent home” anywhere, 
the law will assign a domicile to him.!? 





7. It is assumed in the example that local courts have construed the statutory phrase 
to mean true legal domicile. 

. Id. 

9. But see note 27, infra. 

10. Goldman, Soldier in the Rain. 

11. RESTATEMENT OF ConrFtict oF Laws, Domicile, § 11 (1934). 

12. Id. § 9. 
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THREE TYPES OF DOMICILE 


There are three types of domicile, based on the manner in which created. 
They are domicile of origin, domicile by operation of law, and domicile of 
choice. Domicile of origin, as the name suggests, is the one assigned at 
birth. Usually, it is the actual place of birth,!* but there may be exceptions 
to this. Suppose that 24-year-old Lieutenant Jones, whose father was a 
career military officer, was born in Japan and was reared by his parents at 
various duty stations. At the age of 18, he was appointed to, and later 
graduated from the Naval Academy, went through flight training, and is 
now deployed with a squadron. Still a bachelor, he has stabled himself, his 
stereo, and his Stingray in a succession of Bachelor Officers’ Quarters, never 
“settling” anywhere. If his father were a legal resident of North Dakota 
throughout his career, Lieutenant Jones would have taken that state as his 
domicile of origin. It appears to remain his domicile today, even though 
when he was 22 his parents retired to California, and young Jones has 
never seen (and perhaps never intends to) the state of North Dakota. Thus, 
domicile of origin does not require physical presence, and it may be 
retained indefinitely past the age of majority.1® 

Domicile by operation of law refers to the domicile assigned to persons 
who lack the legal capacity to acquire their own. Domicile by operation of 
law, like domicile of origin, is fictional in the sense that physical residence 
is not a prerequisite. Its most familiar application is that of a married 
woman assuming the domicile of her husband.!" In the example of Lieuten- 
ant Jones, if, when he was 16 years old, his father had acquired a domicile 





13. At the risk of belaboring the obvious, “place of birth” must not be taken too 
literally. If an infant is born of parents residing near the border of state A, but the 
mother delivers the child at a hospital across the line in state B, the place of birth 
for domicile of origin purposes is nevertheless the parents’ domicile, state A. 

14. All hypothetical examples contained in this article are designed to reflect domicile 
situations often encountered by Legal Assistance Officers. However, similarity of 
names and “facts” in the examples to actual persons or cases is coincidental and 
unintended. 

15. RESTATEMENT OF CoNnFLIcT oF Laws, Domicile, § 14 (1934). As a general rule, an 
infant takes the domicile of his father, but if the child is illegitimate, or posthumous 
(of the father), then the domicile of the mother is assigned. 

16. On the other hand, the domicile of origin may be changed to a domicile of choice 
during minority, if, under local law, the minor has become emanicipated. RESTATE- 
MENT OF ConF ict oF Laws, Domicile, § 31 (1934). 

17. The domicile of married women is a significant subject in itself, which the author 
makes no attempt to cover in this article. Suffice it to say that wives of most service- 
men (if they are living with their husbands, and have given no thought to the 
matter of a separate domicile) will be recognized generally as having the domicile 
of their husbands, regardless of where the marriage occurred, and regardless of 
whether they have ever physically resided in the husband’s state of domicile. 
Nevertheless, a woman may, by living apart from her husband under certain 
circumstances, acquire a domicile of her own, see Annot. at 75 A.L.R. 1254 (1931), 
90 A.L.R. 358 (1934), and 128 A.L.R. 1422 (1940). 
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in California, then young Jones’ domicile of origin would have been pre- 
empted and converted to California by operation of law.'® 

The third category, domicile of choice, is a very common occurrence in 
today’s mobile society. The “formula” on changing domicile is simply 
stated: physical presence in the new place with the simultaneous intent of 
acquiring a domicile there, and abandonment of the old domicile. By repeat- 
ing the pattern, the domicile of choice can be changed any number of times. 


THE SERVICEMAN’S PRESUMPTION 


It all sounds easy, changing one’s domicile, and perhaps this deceptive 
simplicity is one reason why so many military personnel who purport to 
change their domicile do not do it properly. Before discussing the correct 
way to acquire a domicile of choice, it is helpful to understand why 
domicile-changing while in military service may not be undertaken in a 
nonchalant way, at least compared to the civilian. A civilian who pulls up 
stakes, obtains new employment in a new state, and establishes a residence 
there for himself and his family, may effect a change of legal residence 
without really even thinking about it. He is not likely to ponder on whether 
or not he wants to become a resident there. Instead he is likely to assume 
that he “more or less automatically” becomes a legal resident there, since 
he owns a home there, registers his car there, must pay income taxes there, 
and he plans to vote there at the next general election. In this case, the 
intent factor may be dim and unarticulated, but that does not really matter, 
since his acts of settling in the new locality speak for themselves. His situa- 
tion illustrates the presumption that a man’s place of residence is his legal 
domicile. 

The inference flowing from the establishment of a principal family resi- 
dence, which facilitates recognition of a change of domicile for the civilian, 
does not exist with the serviceman. He is not free to live where he chooses, 
but must go where his orders take him, and therefore his physical residence 
has no effect per se on his domicile. 

A few earlier court decisions put great emphasis on the involuntary nature 
of military orders, and came close to asserting that the domicile of a person 
entering military service was set in concrete. The Iowa Supreme Court said: 

. .. An officer may ask for a post and may, on his application, be assigned to it, but 


this is entirely in the will of his superior officer and the choice is not in the power 
of the applicant. Nor does an officer, under martial discipline when detailed for 





18. The question frequently arises as to the domicile of a minor in cases of divorce or 
separation. It is well-recognized that, (a) the minor takes the domicile of the 
parent to whom legal custody is awarded; (b) if a court makes no formal assign- 
ment of custody to either parent, it is the domicile of the parent with whom the 
child principally resides; and (c) if the child resides with neither parent (assum- 
ing such guardian is not formally appointed) then the child’s domicile is again 
imputed back to the father. For a more thorough discussion on the domicile of a 
minor in broken homes situations, see Annot. 13 A.L.R. 2d 306 (1950). 
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special duty in a certain place, acquire a domicile there; although he may take his 
family there. Therefore a person under such circumstances cannot, in any proper 
sense of the term, have a residence anywhere other than the home he has left, since 
he has no choice as to where he goes, the time he can remain, or when he shall 
return. To gain either an actual or legal residence there is, of necessity, involved at 
least the exercise of volition in its selection, and this cannot be affirmed of the 


residence of either a soldier or sailor in active service.!® 


The inflexible reasoning of the Harris case is an interesting glimpse of 
how some courts treated this subject in the not too distant past. It does not, 
however, represent the law today. It is well-recognized in contemporary 
law that a person in military service is free to change his domicile, if the 
requisite physical presence and intent simultaneously occur.?° Yet the free- 
dom to change has not uprooted the hoary assumption that after serving his 
country, Johnny will return to the farm.?! The domicile of a person at the 
time of entering active duty is presumed to continue, and therefore a mili- 
tary man who wishes to change his domicile must do so in a clear, strong, 
and unequivocal manner.22 


PHYSICAL PRESENCE 


Lieutenant Commander Smith has no question in his mind that California 
is his state of legal residence. He has been successfully claiming tax 
immunity under The Soldiers’ and Sailors’ Civil Relief Act as a California 
resident. His officer file shows a certain city in California as his official 
Navy “Home of Record.” His last will and testament recites that state as his 
residence. He has licensed his car in California for a number of years. 
Further questioning reveals that Lieutenant Commander Smith has had 
“broken service.” He left the Navy in 1963 and took a civilian position in 
New Orleans. In 1965, he met and married a girl from California. She 
persuaded him to come back into the Navy, which he did that same year. 





19. Harris v. Harris, 205 Iowa 108, 215 N.W. 661 (1927). The case involved an Army 
officer who lived on base. The court went on to acknowledge other cases in which 
a soldier living off base could acquire a domicile. Nevertheless, the decision seemed 
to insist that the involuntary nature of military orders disposed of the issue. In that 
regard, the reasoning was inconsistent. The soldier living off base would have 
received involuntary orders too, so why would he not be similarly incapacitated? 

20. 25 Am. Jur. 2d, Domicile, § 19 (1966). 

21. There is a popular misconception among military people that the presumption of 
a serviceman’s original domicile continuing, was created by the Soldiers’ and 
Sailors’ Civil Relief Act. To the contrary, this rule was well-settled long before the 
Federal statute, see e.g., Jacoss, Law or Domicite, § 303 (1887). Section 514, 
supra note 5, merely supplemented existing law with an immunity for the service- 
man from certain taxes of the duty state, liability for which would normally arise 
by reason of physical presence short of legal domicile. 

22. Since a presumption exists that a serviceman’s domicile at the time of entry into 
active duty does not change, it logically follows that the burden of showing that 
a change of domicile has occurred rests on the serviceman. The courts have so held, 
e.g., Ex parte White, 228 F. 88 (1915) ; Gallagher v. Gallagher, 214 S.W. 516 (Tex. 
Ct. Civ. App. 1919). 
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Lieutenant Commander Smith felt no strong ties with any place, so, upon 
returning to active duty, he began using the California address of his 
mother-in-law and father-in-law as his “legal residence.” However, he never 
physically resided in the state of California, and his parents were never 
domiciled there. 

In spite of the fact that Lieutenant Commander Smith never intended to 
deceive anyone, he honestly considers himself a California resident, and 
has definite plans to retire there; nevertheless, he cannot (up to this point) 
be a legal resident of that state. His domicile is either Louisiana, or the 
state in which he was domiciled when he left the Navy in 1963. 

A domicile of origin may arise without physical presence, and so can a 
domicile by operation of law, but Lieutenant Commander Smith could 
become a Californian only through the domicile-of-choice process, in which 
physical presence is absolutely essential. Moreover, the physical presence 
requirement cannot be satisfied through agency, e.g., the presence of a man’s 
wife and family.?? 

Actual residence is required, but how long must one reside at the new 
place? Aside from requirements of continuous residence set forth in statu- 
tory definitions of “a resident of this state” for particular purposes,”4 there 
is no common-law rule of duration, provided the necessary intent can be 
formed in a short time-period. Courts have recognized the acquisition of 
domicile for certain purposes based on presence of one day.?° However, this 
writer has found no reported case of “instant” domicile change by military 
personnel, Due to the presumption the serviceman must overcome, such a 
result would not, as a practical matter, be feasible. 

Suppose that, in the foregoing case of Lieutenant Commander Smith, he 
had traveled to California and was married in his wife’s hometown. The 
couple honeymooned in San Francisco, visited old Navy friends in San 
Diego, and returned to visit her parents, for a total of 1 month in California. 
Whether Lieutenant Commander Smith would be recognized as having 
acquired a California domicile on these facts cannot be simply answered. 
If, while there, he had registered his automobile and obtained a California 
driver’s license upon the statement that he was a new resident, this would 
seem perfectly proper. It is his privilege to recite California domicile in his 
will. On the other hand, he would not appear to qualify as a voter in 
California.?® If the change of domicile had the effect of putting him in a 





23. RESTATEMENT OF Conr.ict oF Laws, Domicile, § 16 (1934). 

24. See note 6 supra. 

25. E.g., Bartlett v. Buckner’s Adm’r, 265 Ky. 747, 97 S.W.2d 805 (1936). The Ameri- 
can Law Institute also acknowledges the possibility of formation of requisite intent 
with very brief presence, RESTATEMENT (SECOND) ConFiict oF Laws, Domicile, 
§ 15(3) (Tent. Draft No. 2, 1954). 

26. Cat. Const. art. II, § 1, accords full sufferage upon residing in the state 1 year, 
the county for 30 days, and the precinct for 54 days. A new resident provision 








JA 


of 


doi 
is 
to 

on 
avi 
lav 
eff 
thu 
the 
wil 
orc 


his 
an 
icil 
sio 
chi 
the 
loc 
is 1 


car 
sta 


27. 


29. 








JAG Journal e XXVI 
more favorable posture in terms of state income taxes, the previous state 
of domicile might refuse to recognize him as a Californian. 

Brief, transient presence in a state for the purpose of “setting up” a 
domicile is a risky endeavor for the serviceman. If the change of domicile 
is asserted for a substantial benefit, such as tax avoidance, or entitlement 
to in-state college tuition, it may not be readily recognized. A dispute over 
one’s domiciliary status is precisely what most military personnel wish to 
avoid. The question then is not what is theoretically possible as a matter of 
law, but rather, what is an adequate period of actual residence in which to 
effect a change of domicile which is not likely to be disputed? As a rule of 
thumb, it is suggested that military personnel should not attempt to change 
their legal domicile unless they are actually residing in the adopted state 
with their families for a full tour of duty under permanent change-of-station 
orders. 

The courts have long agreed that a serviceman has the capacity to change 
his legal domicile if he resides in the community, but what of the serviceman 
and his family who reside in Government quarters—can they become dom- 
iciled in the state in which the installation is situated? Some earlier deci- 
sions suggested that presence on a Federal reservation meant incapacity to 
change domicile.2”7 More recent cases continue to show inconsistency.?* A 
thorough examination of the capacity of on-base personnel to acquire a 
local domicile for various purposes is beyond the scope of this article.?® It 
is mentioned here only to raise a caution flag. On-base personnel who wish 
to change their domicile should contact a legal assistance officer, so that he 
can study in detail the extent to which the adopted state and the former 
state of domicile would recognize the change. 





permits voting in presidential elections upon residence of only 54 days, if the 
person was a qualified voter in another jurisdiction immediately prior to removal 
to California, Cat. Etec. Cope § 751 (1961). Once a voter is qualified, however, his 
absence from the state by reason of Federal service will not affect residence for 
sufferage purposes, Cat. Const. art. XX, § 11, Cat. Etec. Cope § 14283 (1961). 

27. See Annot. 148 A.L.R. 1413 (1944). 

28. Two New Mexico cases neatly illustrate the problem. Crownover v. Crownover, 
58 N.M. 597, 274 P.2d 127 (1954), involved the domicile of a naval officer residing 
at Sandia Base, New Mexico. The Supreme Court of New Mexico upheld a state 
statute under which a person residing 1 year on a military installation may be 
considered a resident of the state for divorce purvoses. 

In Langdon v. Jaramillo, 80 N.M. 255, 454 P.2d 269 (1969), the same court held 
that another naval officer residing on the same military installation was not eligible 
to vote in New Mexico, even though he paid income taxes to New Mexico and 
registered his car there. 

Whether the Langdon decision would be followed today is doubtful. In Evans v. 
Cornman, 398 U.S. 419 (1970), the United States Supreme Court found the state 
of Maryland in violation of the Equal Protection Clause of the 14th amendment 
by denying the right of sufferage to civilian Federal employees residing at the 
National Institute of Health, a Federal enclave. 

29. See Thames, Domicile of Servicemen, 34 Miss. L.J. 160 (1963), in which an excel- 
lent argument is made that the “federal island” concept is an irrational basis for 
denying servicemen the privilege of acquiring state domicile. 
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MANIFESTING INTENT—THE INDICIA OF DOMICILE 


Commander Johnson obtained permanent change-of-station orders to San 
Francisco, bought a house, and settled his family. The Johnson’s loved the 
bay area. They had genuine plans to make it “home” and retire there 
someday. From the outset, the requisite factors of physical residence plus 
intent simultaneously met, so that the change of domicile might be said to 
have occurred. Unfortunately, Commander Johnson did little to manifest 
his intentions. In March following his first tax year in California, his 
daughter needed costly orthodontic work. He had planned to file a California 
resident tax return for the year, but the forthcoming dentist bill caused a 
change in plans. Commander Johnson’s “old” legal residence was New 
York, and since he had not been in New York during the year and main- 
tained no residence there, he was exempt from the income tax of that state.*° 
By claiming himself as a New Yorker for the year, he could use The 
Soldiers’ and Sailors’ Civil Relief Act to avoid paying California income 
taxes. He reasoned that the next year would be soon enough to “make it 
official” on California domicile. But the next year he had to perform exten- 
sive repairs to the house, and the procrastination process was repeated. 
Commander Johnson registered his car in California, but asserted that he 
was a nonresident serviceman in order to save an annual 2-percent property 
tax on his automobile.*! He said his wife intended to vote in California, 
but just never got around to it. As the income tax filing deadline approached 
for the third year, Commander Johnson received permanent change-of- 
station orders transferring him to the Third Naval District Headquarters in 
New York. 

At this point he instinctively realized that an 11th-hour claim of legal 
domicile in California would probably look like a “phony tax set-up” to 
New York.*? To make the best of a bad situation, Commander Johnson filed 
resident California tax returns for the current year and the preceding 2 
years, plus penalties and interest, and he and his wife registered to vote. 

It remains to be seen whether New York will recognize Commander 
Johnson’s new domicile for tax purposes. Even if it is assumed that they do, 
the officer will have saved no money in the process. He has some explaining 
to do, and perhaps some sleepless nights awaiting the final outcome. 

Commander Johnson’s frantic scramble to manifest a domiciliary intent 
which he harbored for 3 years, suggests its own remedy: military families 
who wish to change their domicile should commence overt moves to mani- 
fest that intent as soon as they are settled in the new locality, or, if not then, 
as soon as the requisite intent comes into existence. The following para- 
graphs will enumerate some of these overt actions which, although they may 





30. N.Y. Tax Law, § 605 (1966). 

31. California v. Buzard, 382 U.S. 386 (1965), held that nonresident servicemen who 
register their motor vehicles in California are exempt from that state’s 2% annual 
motor vehicle excise fee, which is in substance an ad valorem personal property tax. 

32. California, like New York, would not tax Commander Johnson’s pay while he is 
continuously outside the state, Cat. Rev. & Tax Cope § 17014 (1969). 
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JAG Journal e XXVI 
appear to be nothing more than matters of common sense, are often over- 
looked or neglected. 

It is axiomatic that ownership of residential property is indicative of 
permanent roots in a community. Home ownership is by no means essential 
to changing domicile, but if economically practicable, it is recommended 
for military personnel changing their domicile. The purchase of an unim- 
proved residential lot for the future construction of a retirement home is 
equally helpful as an indicator of domiciliary intent. 

The serviceman should proceed promptly (without waiting for current 
registration and licenses to expire) to title and register his automobile in 
the new state and obtain drivers’ licenses for himself and other adult family 
members. Besides automobiles, he should license everything licensable, such 
as the children’s bikes and the family dog (even though as a practical 
matter, ordinances thereon may not be enforced). 

Checking accounts, saving accounts,** safe-deposit-box rentals, and securi- 
ties investment accounts should, if practicable, be transferred to banking 
and saving institutions, brokers and agents, in the new locality. Revolving 
charge accounts with nationwide department stores, loan accounts with 
interstate consumer finance organizations, auto loans with interstate com- 
panies, and so forth, should be transferred to area offices serving the new 
domicile. The serviceman may have his automobile insured by a company 
which is authorized to write policies in his former home state, but not in 
the new state of domicile. If so, he should cancel promptly and obtain new 
insurance with a locally licensed company. 

The serviceman should write to the home offices of life insurance com- 
panies, gasoline credit card companies, all-purpose credit card companies, 
and any other firms or persons he can think of with whom a permanent 
address or residence is recorded, notifying them of his permanent change 
of residence. 

He should execute a new last will and testament (or codicil). A will is 
a solemn legal document, not to be executed casually, and the recitation of 
domicile therein not only establishes a prima facie residence for probate 
and inheritance tax purposes, but is also a significant indicia of domicile 
for other purposes. 

The domicile-changing military man must acquaint himself with state, 
county, and local tax laws. He should file returns on time and pay all 
applicable income taxes, tangible (or intangible) property taxes, capitation 
taxes, and any other local taxes imposed on residents. State income taxes 
are normally prorated from the time the new residence commences. Tangible 
property taxes in most states are subject to assessment on a particular day 
each year. 

An early visit to the disbursing officer to execute a new Treasury Form 





33. This is not to suggest that anyone forsake, let us say, the Navy Federal Credit 
Union. The author is merely referring to the unwanted inference which may result 
from maintaining affiliation with commercial institutions in the old hometown. 
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W-4 % is in order. He must thenceforth use his newly acquired domicile as 
his residence for Federal income tax returns. He should take care not to 
paste on the data-processed name-and-address sticker sent with the Form 
1040, particularly if previous years’ returns were submitted from the former 
legal domicile rather than previous duty stations.*® 

The military man who is of a professional, quasi-professional, or occupa- 
tional specialty for which state licensing is provided, should inquire into 
becoming licensed or accredited in the new state of domicile. This, like 
home ownership, may entail a financial investment beyond the serviceman’s 
means, and therefore his deferral in the matter may be satisfactorily ex- 
plained. But if such local admission can be accomplished, it is a meaningful 
move. 

Another possible domiciliary indicia which may affect many military 
men, but which is seldom thought of, is this: if the serviceman is sent on 
an extended overseas (unaccompanied) assignment, where do his wife and 
children reside during his absence? The author is fully aware of the 
domestic strife which could be engendered by the question itself. By no 
means does this writer suggest that mother and the kids should forego a 
visit to, or for that matter, a prolonged stay with, “the family” in the 
former state of domicile, just for the sake of establishing a new domicile. 
The author also recognizes, and would place in the same innocuous category, 
insofar as the domicile picture is concerned, that it has been a common 
practice for wives and families of military men serving in Vietnam 
(especially Army and Marine Corps wives) to congregate for companion- 
ship and moral support around certain military bases. It is difficult to 
imagine that anyone would misconstrue either of the foregoing practices as 
a debit against the domiciliary status of the absent servicemen. On the 
other hand, what if the wife and children remove to the former “home” at 
which there are no military friends and no family—a place for which 
there is no explicable basis for their abode except for the assumption that 
that place—in contradiction to the serviceman’s claimed place of domicile— 
is the real place of retreat and comfort—the “true” home of the serviceman 
and his family? It is a factor to keep in mind. Obviously, the continued 
presence of the serviceman’s family at the new legal domicile may be a 
positive sign. 





34. The W-4 (Employees Withholding Exemption Certificate) contains essential data 
from which the familiar Federal W-2 (Withholding Statement) is prepared. The 
W-4 can be amended at any time, Navy AND Marine Corps Pay PRrocepures 
(NAVSO P-3007), § 70103 (1967). An informational copy of each service mem. 
ber’s W-2 must be sent to the cognizant income tax officials of the state of the 
member’s declared legal residence, OFFICE OF MANAGEMENT AND BupcET CIRCULAR 
No. A-38 (Rev. 1970). 

35. Treasury Department 1040 instructions require all servicemen (not just those who 
have changed legal domicile) to recite their permanent home address, service 
number, and social security number on the return. 
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If the serviceman is a member of any national civic or fraternal organi- 
zations, he should affiliate with the local chapter or group. If he has not 
been active in such affairs, he should consider starting—getting involved 
with the Boy Scouts, Little League, Lions Club, conservation groups, or 
whatever the interest may be. This does not mean the serviceman should 
cease attending services at the base chapel, if he prefers, or should apply 
for membership in a private country club he and his family cannot afford. 
It simply means that an excellent way of showing a bona fide intention of 
becoming a permanent resident, is to become interested in, and give some- 
thing of oneself to, the local community, rather than restricting all ac- 
quaintances and activities to the military scene. 

As soon as he has resided in the new place for the requisite time, he 
should register to vote and exercise the privilege, not just in general election 
years, but in local special elections and referendums as well. 


ABANDONMENT 


The acquisition of a new domicile must be accompanied by the abandon- 
ment of the former domicile. In the case of the civilian, abandonment, like 
acquisition, is often a natural occurrence involving little thought. But the 
serviceman, to overcome the presumption of unchanged domicile, should 
speak just as clearly in severing ties with the old legal residence as he did 
in attaching to the new one. 

Many individuals in this situation make a serious error in either neglect- 
ing or ignoring the matter of lingering tax liability to the former residence. 
The typical if not inevitable result is that the serviceman will hear from 
authorities of the former state several years later, by which time he is in 
the files as a delinquent taxpayer. A serviceman changing his domicile 
should write to state and county tax officials of his former residence soon 
after the new residence is established, to put them on notice of the change 
of legal residence. This should be followed by timely filings of tax returns 
to the old state to settle tax liabilities for the appropriate fraction of the 
year in which the change occurred. The returns should be accompanied by 
evidence of payment of applicable taxes to the new domicile for the remain- 
ing fraction of the year. Formal notification to tax authorities should be 
made in all cases, including those in which the serviceman may not owe 
any taxes for that particular year, by reason of his being absent from the 
state. 

It is generally advisable to write letters formally severing relationships 
with the old residence in all “official” matters, even though it may seem 
unnecessary. For example, the serviceman’s name may automatically be 
deleted from the voter registration list at his former home simply by his 
failure to vote there in the next general election. Nevertheless, he can make 
his domiciliary intent clearer by writing to registration officials requesting 
that his name be stricken from the roll. A similar letter might be used to 
4 cancel his automobile registration for the balance of the year, and other 
formal connections as applicable. 
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THE “Home oF REcoRD” 


Some readers might think the foregoing discussion has overlooked the 
most important item of all—the Navy “Home of Record.” 9 The term 
seems to be frequently overemphasized and misunderstood, both in and 
outside the naval establishment.*’ It is not, nor does it purport to be, an 
accurate statement of a service member’s domicile on a continuing basis. A 
service member commencing a tour of active duty must execute a form 
listing his permanent home address, and the place from which ordered to 
active duty, and this information is thereafter used for fixing travel and 
transportation allowances. The home of record is usually, though not neces- 
sarily, the same as a member’s legal domicile at the time it is recorded. 
However, it cannot be changed during a relevant tour of active duty, and 
therefore obviously cannot reflect a change of legal domicile. Enlisted mem- 
bers may change it at the time of a new enlistment contract. A career officer 
on active duty may not change his home of record. However, an officer 
may (even though there is no specific provision for it in the current edition 
of the Bureau of Naval Personnel Manual) advise the Chief of Naval Per- 
sonnel of any change in what the officer considers to be his “home address,” 
and the letter will be placed in his file. The author recommends this proce- 
dure for any officer who is changing his legal domicile. 


CONTINUING CONTACT 


Captain Anderson considers himself a legal resident of Texas via the 
domicile-of-choice process. He was stationed there from 1958 through 1960. 
He bought a home, settled his family, registered his car, and voted there 
in the 1960 presidential election. His present duty station is the Pentagon. 
He and his family reside in a home which they own in Arlington, Virginia. 
They also own real estate in the Shenandoah area of Virginia. Both family 
cars and a boat are registered in Virginia, and Captain Anderson and his 
wife both have Virginia drivers’ licenses. They do their banking, saving, 
and investing locally. Their Federal income tax returns for the past two 
years have shown only the Arlington address. Their eldest son attends a 
private college in Virginia. 

A month ago, Captain Anderson received a form letter inquiring why he 
had not filed Virginia income tax returns for the previous 2 years. He 
responded with a letter stating he was an active duty naval officer and a 
resident of Texas. Then the office of the Commissioner of Revenue sent 
Captain Anderson a comprehensive questionnaire, asking for details on the 
history of the Captain’s personal affairs as they relate to the matter of 





36. Bupers MANUAL, article 5010120 (1964). 

37. In Dumont vy. Dumont, 20 Bucks Co. L. Rep. 274 (C.P. Bucks Co. Pa. 1970), a 
naval officer was found not to be a Pennsylvania resident for divorce purposes. 
Among other things, the court emphasized the fact that the officer had not changed 
his “Navy address,” apparently not being told that the “home of record” (assuming 
that is what the court referred to) cannot be changed. 
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domicile.** In completing the form, Captain Anderson had to admit the 
following: He has no property in Texas, having sold his home there when 
he left. He has no tangible or intangible property in Texas, and has no 
business or financial affairs there. He has not registered his car in Texas or 
held a Texas drivers’ license since 1960. He has not voted in Texas (or 
anywhere else) since 1960. He does not have a will. He has not been 
physically present in Texas since 1960, nor have any other members of the 
family. And, of course, he has paid no taxes because Texas has no personal 
income tax. In short, Captain Anderson’s intention of being a bona fide 
permanent resident of Texas may be genuine indeed, but he has little overt 
evidence with which to support it, 

There is no reason for military personnel to be apprehensive about pur- 
chasing a home in the state of military duty. Courts have recognized that 
this, in itself, clearly does not affect a change of domicile.*® It is elementary 
that a serviceman has the option of registering his automobile and obtain- 
ing a driver’s license without affecting his domicile. It is a common practice 
for military families to do their banking and saving in the various localities 
to which they are ordered. It is also not unusual for military personnel to 
neglect to recite their permanent home address on their Federal income 
tax returns, using the current address instead. It is a frequent and com- 
mendable practice for military families to take an active role in community 
affairs. All of these things, separately or collectively, may be harmless in 
terms of compromising the status of domicile. Captain Anderson’s problem 
was not what he did do in Virginia, but rather, what he did not do in Texas. 

When a condition of dormancy exists in terms of contacts with the legal 
domicile, there is an important distinction to keep in mind. The serviceman 
who does not undertake a change of domicile during a period of active 
duty is supported by the legal presumption of continuation of the original 
domicile. If Captain Anderson had been born and raised in Texas and 
entered the Navy from there, his lack of contact with Texas would not be a 
great problem. The strength of the presumption could offset his contacts with 
Virginia. The serviceman who changes his domicile not only loses the 
benefit of that presumption, but in fact he must overcome it. The burden 
of proof is on him, and he can therefore ill-afford to permit contacts with 
the new domicile to lapse. 





38. VirciniA ReEsipeNtT INcoME Tax INstrucTIoNs 3 (1970), state in pertinent part: 
“But you may have acquired a legal domicile in Virginia by voluntarily abandoning 
your old domicile with the intention of establishing a new domicile here. One’s 
conduct speaks louder than words as evidence of domicile. . . . A person in the 
armed forces who lives in Virginia, especially outside of a Federal area, and more 
especially if he has purchased a residence in Virginia, but claims residence else- 
where, is expected to produce evidence in support of his claim.” 

39. Nixon v. Nixon, 329 Pa. 256, 198 A. 154 (1938), involving the domicile of a career 
military officer for divorce purposes. The court noted that military personnel 
frequently find it more economical to buy a house at a duty station than to rent, 
and it is therefore improper to automatically ascribe domiciliary intent to home 
ownership. 
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It is true that a domicile, once established, is presumed not to change 
unless clearly evidenced, and that this applies equally to a domicile acquired 
by choice. But this begs the question of whether it has really been changed 
in the first place, or, assuming that it has changed, to what state did it 
change. Captain Anderson’s case illustrates that, (a) the question of whether 
a new domicile will be recognized may arise many years after the fact, and 
(b) states other than the original domicile and the asserted domicile-of- 
choice may have a legitimate basis for inquiring into the matter. Virginia 
would agree that, if he is a Texas resident, he has been one for 11 years or 
more, but whether he will be recognized as a Texan requires a look at not 
just what he did from 1958 to 1960, but what he did through 1970. Virginia 
might point out that, if his residence changed at all during active service, 
there is at least as much evidence of a change of domicile to the Common- 
wealth as there is evidence of Texas domicile. 

It oversimplifies Captain Anderson’s situation to suggest that, if the 
assertion of Texas domicile cannot be supported, he can extricate himself 
merely by falling back to the legal presumption that the original domicile 
(time of entering the Navy) still prevails. First, Virginia might argue that 
he is estopped from resorting to the benefit of that presumption to save 
himself—by initially insisting that he is a Texan, has he not in fact re- 
nounced his original domicile? Second, even if Virginia does accept the 
“alternate defense” of the original domicile being the true one after all, the 
Captain may nevertheless have impaled himself on the horns of a dilemma. 
Virginia may have a tax information-sharing arrangement with his original 
home state. Suppose that in 1961, his original state of domicile acceded to 
his claim of Texas domicile and excused him from payment of taxes. By 
telling Virginia that his original domicile was never lost after all, he has 
laid himself open to 13 years of delinquent tax liability to the latter. 

Continuing contact with the newly acquired legal residence can be main- 
tained in numerous ways. In a majority of cases, the military family must 
sell their home in order to reinvest in a house at the new duty station.*° It 
is helpful, though by no means essential, for the military family to retain 
ownership of residential property at the place of legal domicile. Contrary to 
popular belief, it is not necessary to maintain a current street address or 





40. The opposite is also commonplace—retaining ownership of a home at a duty station 
where the serviceman does not intend to acquire a legal domicile. In Southern 
California and the Washington, D.C., areas, in particular, some military families 
may decide to keep a house as a hedge against a high rate of appreciation in 
property values—it assures an affordable place to live if the serviceman is ordered 
back to the area for duty in the future. So long as retaining ownership of a 
residence can be plausibly explained by some motive other than domiciliary intent, 
it should not prejudice the existence of a legal domicile elsewhere. Needless to say, 
however, this practice makes it all the more important for the owner to retain 
meaningful contacts in other ways with the state of legal residence. 
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principal mailing address in order to retain a domicile. Domicile is not a 
mailbox.*! There are other ways to maintain contact. Obviously, the military 
man should vote regularly at the legal residence. He should maintain a mail 
subscription to one or more local newspapers of the legal residence, in 
order to be aware of forthcoming special or local elections, and to be able 
to cast an intelligent ballot. Checking accounts, saving accounts, safe deposit 
boxes, loan accounts, and such simple investment activities as mutual-fund 
accounts, can usually (except for persons stationed in foreign countries) be 
maintained and managed by mail. Vehicle registration in all states, and 
drivers’ licenses in most states, can be renewed by mail. Membership in 
local civic, fraternal, or professional organizations or associations can often 
be maintained. The serviceman might remember to send periodically a 
donation to his favorite charity or church at the place of legal residence. 
He should keep his will current and should recite the county and state of 
domicile therein. Finally, tax laws of the legal residence should be scrupu- 
lously complied with—not just income taxes, but tangible and intangible 
property taxes as well. In many states, personal property tax systems are 
not as sophisticated as the income tax in terms of compliance procedures. 
The laws of some states are ambiguous as to whether the tangible property 





41. REsTATEMENT OF ConFLict or Laws, Domicile § 16: “A person cannot acquire 
a domicile of choice in a wider political unit than a state, but he may acquire a 
domicile of choice in a state without acquiring a domicile in a city, town, county, 
or other political subdivision thereof.” A fortiori, a specific place currently main- 
tained as a residence is unnecessary. Moreover, even though a serviceman sells his 
home upon receipt of orders, it should not cause him to lose his domicile in that 
political subdivision. 

The concept of legal domicile does not depend upon a street address, but it may 
nevertheless be a practical necessity in such matters as drivers’ licenses, vehicle 
registration, and voting. There are several possible ways to handle the matter. It 
may be agreeable with state authorities to list the serviceman’s current (duty 
station) address on a vehicle registration certificate or driver’s license, and under- 
neath or by asteristic reference recite: “(Active duty, Armed Forces; legal resi- 
dence, City X, State Y; no current address).” A second possibility is retention of 
a post office box in the city of legal residence. A third possibility is continued use 
of the former street address, even though it is an apartment building or a house 
now owned by a stranger. In the author’s opinion, this presents no problem 
provided the serviceman will remember to keep the postmaster there periodically 
advised of his forwarding address. 

In the case of voting, physical absence obviously does not affect the serviceman’s 
right to vote, but it may cause a change in his precinct status. In some localities, 
the absent citizen (military or civilian) who maintains no place of abode will be 
shifted to the “courthouse precinct.” 

In summary, there is no standard, universal solution to the lack of a current 
address. The serviceman should never assume that any of the foregoing suggestions 
would be acceptable in a given state for a given purpose. Rather, the serviceman 
who knows he will encounter this situation should write to or discuss the matter 
with election officials, motor vehicle office supervisors, etc., before departing his 
legal residence on new orders. State and local officials in many areas have received 
such questions before, and will be most cooperative in arranging a solution. 
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of a serviceman which is located in the duty state is deemed to have a tax 
situs in the home state. The serviceman wishing to perfect his domicile 
might consider paying (or offering to pay) such taxes if his liability there- 
fore is unclear. 


THE HoscosBLin FAcTor OF “MOoTIveE” 


Lieutenant (junior grade) Green entered the Naval Academy from a 
state with an income tax. Upon graduation from the Academy, he was sent 
to Pensacola for flight training. He is a bachelor, and lived in a Bachelor 
Officers’ Quarters. Lieutenant (junior grade) Green was hardly enamored 
with the state of Florida. His friends at the club remember well his vitupera- 
tions about the “muggy climate . . . the land of insects, reptiles, and 
fungi . .. why would anyone in his right mind ever want to settle here?” 
Nevertheless, Lieutenant (junior grade) Green was assured by certain sea 
lawyers that by “filing a piece of paper down at the courthouse,” he could 
make himself a legal resident of Florida and never have to pay state income 
taxes again. 

The young officer thought that was an outstanding idea, so he filed his 
affidavit.*? Shortly thereafter, he left the state to continue his flight training. 
He has not returned to Florida since, and earnestly hopes that he never will. 
Unqualified statements are an anathema with the legal profession, but this 
writer will venture one in saying that Lieutenant (junior grade) Green 
has failed to effect a true change of domicile for tax purposes. 

Motive is not an additional element in the previously discussed basic 
“formula” of acquiring a domicile of choice. Rather, it is a judicial gloss— 
an overriding factor used in nullifying the significance of acts which might 
ostensibly reflect domiciliary intent. If there is other evidence to show that 
formal assertions are just a gimmick—a pretense of domiciliary intent— 
such assertions may be disregarded. The courts have, in appropriate cir- 
cumstances, refused to recognize a nominal tax home.** 

The necessity that one’s intent in establishing a new domicile be “gen- 
uine,” or “bona fide,” is not to say that one’s motives must be cleansed 
entirely of all thoughts of benefits, privileges, or advantages. In this writer’s 
opinion, that would be most unrealistic. Why, after all, would any person 
or family, military or civilian, opt for a new permanent residence unless 
something about the place is attractive to them? If a military family wishes 
to establish a legal residence in California, it should astonish no one to 
learn that they not only like the climate, but also the prospect of saving 
money by someday enrolling their children in one of that state’s fine colleges 





42. Fia. Stat. § 222.17 (1960) provides in substance that any person who has resided 
in Florida for one year may file an affidavit (a form is provided) with the Clerk 
of Circuit Court, in which the affiant declares his intent to be a legal resident of 
the state. 

43. In Re Dorrance’s Estate, 309 Pa. 151, 163 A. 303 (1932); Texas v. Florida, 306 
U.S. 398 (1939). 
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or universities. It is often said that military personnel who change their 
domicile to non-income tax states such as Texas or Florida are more suspect. 
That may be, yet it does not mean the presence of a tax-saving motive, 
among others, precludes the establishment of a bona fide domicile. The 
courts have found that if a change in domicile has in fact occurred, motive 
is irrelevant.‘4 

To say in successive paragraphs that, (a) if a self-serving motive exists, 
certain formal acts may be disregarded, and that, (b) if one’s acts show a 
change of domicile, motive may be disregarded, may strike the reader as 
contradictory—a mere play on words. It is indeed sometimes difficult to 
reconcile the judicial authority in this area. Domicile turns on subjective 
elements, such as “principal establishment,” “bona fide intent,” etc. This is 
gossamer stuff—mind-reading if you will—and no one, even seasoned 
judges, would pretend that the answers come easily. 

However semantic or subtle it might appear, the courts do make a valid 
distinction: To just “call a place home” is not enough. It may just be a 
sham. Rather than just calling a place home, the person must truly make 
it his home by intending to do so, and by residing there and concentrating 
all or a substantial portion of his affairs there; and if he has really done 
that, it is unnecessary to probe the reasons why he did it. 

It may also strike the reader as somewhat unrealistic to speak of a 
military man’s “principal establishment,” or the “concentration of his 
affairs.” The two most celebrated cases on the subject of domicile for tax 
purposes, Dorrance’s Estate and Texas v. Florida,*’ found the true princi- 
pal establishment” to be a place other than the voting residence, the place 
recited in the decedent’s will, and the place averred as the domicile in a 
number of other formal ways. If those things are brushed aside, then what, 
it might be asked, does the military man have left? 

The seemingly harsh conclusions in those cases must be viewed against 
the facts. They involved the estates of deceased multimillionaires who 
maintained residences in two or more states, spending substantial time at 
each. The courts examined such matters as their extensive business careers, 
where the seat of the family fortune was, where daughters’ debutante balls 
and other gala social functions were held, where their art collections were 
kept, and so on. It would be difficult if not ludicrous to attempt analogizing 
the facts in such cases to the lifestyle of military men, few of whom know 
such affluence. The average career military man is likely to answer that his 
“business affairs” simply consist of his career in the Navy. His “financial 
empire” may be some life insurance, a passbook savings account, and a few 
mutual funds. He keeps no “winter residence” or “summer residence,” but 
must apply all of his resources to maintain one residence at a time, namely, 
a house or apartment at his duty station. 





44. Ellis v. S.E. Constr. Co., 260 F.2d 280 (8th Cir. 1958). Miller’s Estate v. Comm’r., 
240 Minn. 18, 59 N.W.2d 925 (1953). 
45. Cases cited in note 43 supra. 
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As a matter of plain fact, it may be said that the military man’s “prin- 
cipal establishment” shifts every few years—it is the place where he works 
and lives with his family. Yet the law rejects that as his prima facie legal 
residence, and searches for the concentration of his other “affairs” and 
“activities,” of which he may have very few to concentrate anywhere. Would 
not “home” therefore be where he votes, registers his car, maintains check- 
ing and saving accounts, the place he recites in his will, and the place where 
he pays applicable taxes? It would be most unfair, in this writer’s opinion, 
to dismiss casually such contacts as “mere formalisms.” If these are the 
only things which the military man has to concentrate or localize, and he 
puts them all in one place, what more could anyone ask? 


CONCLUSION 


The military man occupies a special niche in the law of domicile. His 
physical presence by reason of military orders is a neutral factor, whereas 
physical residence would otherwise be a weighty factor. Because of this, he 
must be especially mindful of the other indicia of domicile. 

To find a person’s domicile, courts and administrative agencies will 
examine and weigh all of a person’s contacts and affairs, however broad or 
limited they may be. No single factor (even voting, as some military per- 
sonnel assume) is considered determinative. Furthermore, no mechanical 
combination or check-off list of contacts is any guarantee of domicile recog- 
nition. Even though nothing can be assured in this capricious area of the 
law, the fact remains that a careful and consistent concentration of contacts 
is the best available insurance against a dispute over one’s domicile. 

In order to keep domicile status clear, military personnel should refrain 
from a practice for which many are notorious, namely, the inattentive 
scattering of the indicia of domicile among several states. It is a wiser and 
safer practice to orient one’s contacts entirely with or at least predominantly 
with the state of legal residence. 

The serviceman who has not undertaken a change of legal residence 
during a period of active service is relatively secure, in that he rides upon 
a presumption of continuity of the original domicile. For him, maintaining 
contact at home is highly recommended, yet if he departs from the practice 
in a few particulars, it is no great cause for alarm. In contrast, the service- 
man who does undertake a change of legal residence during active service 
swims upstream. To effect a bona fide change of domicile, his actions must 
be positive and unequivocal. He must physically reside at the new domicile, 
preferably for a substantial period, and he should establish and maintain 
there as many contacts as he, in light of his own circumstances, can think of. 

A change of legal domicile need not be complicated, difficult, or expen- 
sive. But it does require careful planning, attention to detail, and proper 
execution—techniques which Navy men apply every day at work. If more 
military people would apply those good habits to perfecting the status of 
their domicile, many problem cases in this area could be prevented. 
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NOTES & COMMENTS 


al 
d ! 
d Berrettoni v. United States 
c FEDERAL Tort CLaiMs ACT: SCOPE OF EMPLOYMENT: LIABILITY 
fe FOR SERVICEMEN IN TRANSIT BETWEEN DUTY STATIONS—A 
n, QUAGMIRE REVISITED. Berrettoni v. United States, 263 F. Supp. 
le 907 (D. Mont. 1967), aff'd, 436 F.2d 1372 (9th Cir. 1970). 
1e 

Captain Scott Keep, USMCR* 

I 

is IN THE LATE spring of 1964, Airman Second Class Ronald Neil 
a Searles was issued permanent change-of-station orders directing him to 
- depart from Keesler Air Force Base in Mississippi not earlier than 16 June 


and to report to Ellsworth Air Force Base in South Dakota not later than 
11 July 21. He was authorized 30 days’ delay en route, to be charged as leave, 
and allowed 6 days’ travel time, which would not be charged as leave. 


. Searles was authorized to travel by privately owned vehicle and did so, 
al driving his car from his home in Oregon. The Air Force was advised of 
,- Searles’ leave address and so was on notice of his intended trip to Oregon. 
at After spending his leave at home, Searles set out for his new duty station 
aes in South Dakota. On July 20, the day before he had to report, while driving 

through Montana, several hundred miles from his destination, Searles was 
* involved in an accident. Searles had been attempting to pass a car and 
i trailer when a second car appeared traveling in the opposite direction. This 


d second car went off the road into a ditch destroying the car and injuring 
Elizabeth Berrettoni, the driver, and her minor son. 





y Elizabeth Berrettoni, individually, and as guardian ad litem for her son, 

" brought suit against the United States under the Federal Tort Claims Act? 

is and against Searles individually. The United States responded with a motion 

6 for summary judgment on the grounds that Searles was not acting within 

a the scope of his employment at the time of the accident. The district court 

as determined that Searles was acting in the scope of his employment and 

~ denied the motion.2 The Ninth Circuit Court of Appeals affirmed the 

~ decision.® 

e, The Court of Appeals decision added virtually nothing to the opinion 

“ of the district court except to emphasize parts of it by quoting it. The 

f. 

n- 

er *Captain Keep is presently assigned to the Litigation and Claims Division, Office 
of the Judge Advocate General. He received his J.D. degree from the University of 

- San Diego in 1968. 

o 


1. 28 U.S.C. §§ 2671-2680 (1964). 
2. 263 F. Supp. 907 (D. Mont. 1967). 
3. 436 F.2d 1372 (9th Cir. 1970). 
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quoted portions of the opinion summarily reject the Government’s argu- 
ment that Searles was not in the scope of his employment because he was 
on leave and because he was not on a direct route between his old and 
new duty stations at the time of the accident. Further, while the opinion 
stressed the point that Montana followed the dual-purpose doctrine,‘ it 
found that Searles’ only purpose in going to South Dakota at the time 
of the accident was for business purposes and not personal ones. 


II 


The Federal Tort Claims Act states that the liability of the United States 
will be governed by the law of the place where the act or omission oc- 
curred.5 The Supreme Court’s decision in Williams v. United States ® dic- 
tated that the respondeat superior law of the place where the act or 
omission occurred should control and thereby precluded the development 
through case law of any uniform Federal guidelines as to what was or was 
not in the scope of employment. The legislative and judicial mandate that 
local respondeat superior law control has resulted in conflicting results 
based on or emphasizing a variety of facts and legal theories. Before 
embarking on an extensive survey of the cases involving servicemen 
traveling on leave between duty stations, the Fourth Circuit Court of 
Appeals said: “It must be acknowledged that the pattern [the cases] 
reveal is somewhat confused.” 7 

Because local respondeat superior law is determinative, Berrettoni is of 
limited value as authority. Indeed the trial judge considered it pointless 
to analyze and try to reconcile the results in other Federal cases in view 
of the mandate that Montana law controls.’ The significance of Berrettoni 
is that it provides a recent and convenient basis for examining some of 
the other recent cases involving the issue of scope of employment of 
servicemen in transit between duty stations. It also provides a basis for 
commenting on what course this “confused pattern” will or should take 
in the future. 

The most recent appellate case in the area prior to Berrettoni is Hallberg 
v. Hilburn.® After taking his authorized leave and traveling to the area 





4. The doctrine is based on the policy that scope of employment, and _ therefore 
liability, is determined according to whether the master’s or the servant’s purposes 
are being served. The doctrine is that “[C]onduct may be within the scope of 
employment, although done in part to serve the purposes of the servant or of a 
third person.” See RESTATEMENT (SECOND) oF AGENCY § 236 (1957). 

. 28 U.S.C. § 2674 (1964). 

. 350 U.S. 857 (1955), remanding 215 F.2d 800 (9th Cir. 1954). 

. Cooner v. United States, 276 F.2d 220, 223 (4th Cir. 1960). 

. 263 F. Supp. at 911. 

. 434 F.2d 90 (Sth Cir. 1970). Plaintiffs’ suit was against the individual serviceman, 
Sergeant Hilburn, as well as against the United States. A plaintiff's choice of 
defendants and court opens up an entire new problem area. Yet, it should be noted 
briefly that it is possible for a plaintiff to initiate suit against an individual service- 
man or the United States or both. The United States is required to defend any 
action brought in any court against an employee of the Government for injury or 
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of his new duty station, Sergeant Hilburn set out to report for duty on 
the last day of his authorized leave and travel time. While he had until 
midnight of that day to report, he intended to report in the morning. 
Dressed in his uniform and taking his military records and extra clothing,'° 
he headed for the base. On the way he was in an accident. 

The trial court found that the sergeant was not in the scope of his 
employment at the time of the accident because he had not yet commenced 
his work but was merely on the way to do so.!! The Fifth Circuit Court 
of Appeals reversed the decision concluding that Hilburn’s leave had not 
expired at the time of the accident. While the court does not set out its 
conclusion in detail, the inference is that since Hilburn’s leave had not 
expired, he was still in the process of traveling toward his new duty 
station and therefore in the scope of his employment. The court empha- 
sized that Hilburn was being paid and was subject to the Uniform Code 
of Military Justice [hereinafter UCMJ], and cited two of its earlier de- 
cisions, Hinson v. United States !2 and United States v. Culp. 

The Hinson case involved an Army doctor traveling on orders to his 
first duty station. The trial court had found the doctor not acting in the 
scope of his employment but merely going to work.14 The Court of appeals 
rejected the argument that the doctor was on his way to work. Since the 
doctor had been ordered to perform the specific task of traveling to his 
first duty station, he was already at work while traveling. The court also 





damage resulting from the employee’s operation of a motor vehicle while in the 
scope of employment. See 28 U.S.C. 2679 (1964). The plaintiff's options add a 
complex dimension to the issue of the Government’s liability for the conduct of 
servicemen based on scope of employment. 

When a plaintiff sues a serviceman individually in a state court, the United 
States is forced to make an immediate decision on the issue of scope of employ- 
ment. If it decides to deny the serviceman was within the scope of employment, it 
may expect a subrogated claim from the serviceman’s insurance carrier. The claim 
of the carrier will be for a relatively firm, nonnegotiable sum and the Government 
will have denied itself the opportunity to control any settlement negotiations as 
to the value of such intangibles as pain and suffering. 

However, if the United States certifies that the serviceman was acting in the 
scope of his employment in order to effect removal to Federal court, it has probably 
surrendered a crucial line of defenses. While there is a provision for remanding a 
case, to succeed on a motion to remand the United States has the unenviable task 
of proving it was wrong in the first place. See United States v. Farmer, 261 F. 
Supp. 750 (S.D. Iowa 1966), aff'd, 400 F.2d 107 (8th Cir. 1968); also 28 U.S.C. 
2679(d) (1964). 

10. Sergeant Hilburn expected he would have to stay at the base for several days pend- 
ing his clearance for classified work. 

1l. The general rule is that employees are not considered within the scope of their 
employment while on their way to and from work. See Annots., 52 A.L.R.2d 287, 
350 (1957). 

12. 257 F.2d 178 (5th Cir. 1958). 

13. 346 F.2d 35 (5th Cir. 1965). 

. 156 F. Supp. 831 (M.D. Ga. 1957). 
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pointed out that the doctor was being paid while traveling and that he 
was subject to military discipline and control during that time. 

The court in Culp also relied on the Hinson holding to determine that 
an Army man traveling between bases on permanent change-of-station 
orders and who was reimbursed for his travel by his own car was in the 
scope of employment. The court distinguished the going-to-work cases 
on the basis that in those cases the employee is not being compensated 
for the time and expense of travel. The court went on to emphasize that, 
the Army could order a serviceman to travel by a particular route, and 
it could specifically restrict conduct as a condition to authorizing travel 
by privately owned vehicle. The court concluded that since the United 
States could do all these things, it had the right and power to direct and 
control the causal act or omission at the instant of occurrence, which was 
the essential requirement under local law.1® 

In Platis v. United States,!® also a comparatively recent case, the Tenth 
Circuit Court of Appeals reached the same result as the Fifth Circuit but 
for substantially different reasons. Platis involved a serviceman on change- 
of-station orders authorized both use of his own car and leave en route. 
He set out on a direct route to his new duty station, but testified that 
he did not intend to report as soon as he reached his duty station. Instead, 
he intended to pass through and visit his wife’s parents whose home was 
on a direct line between the two duty stations but on the far side of the 
new one. While driving through Utah, he was in an accident. 

The Court of Appeals held that the serviceman was in the scope of his 
employment. Its decision was based on Utah’s adherence to the dual- 
purpose doctrine ’” and on the “right” of the United States to control 
the serviceman regardless of whether or not this right was in fact exer- 
cised. The court pointed out that the Air Force had the power to prohibit 
the use of privately owned vehicles, require travel by a direct, predeter- 
mined route, and require travel without unnecessary delay. Additionally, 
the court called attention to the fact that the serviceman was subject to 
the UCMJ while traveling. 

In contrast to the preceding, there have been a number of cases which 
have held that servicemen traveling by privately owned vehicle on change- 
of-station orders with leave en route authorized were not in the scope 
of their employment. One of the more recent such cases is McSwain v. 
United States.'® McSwain had orders from California to Tennessee. He 
was authorized delay en route and was compensated for his travel expenses. 
While driving in Colorado, 300 miles north of the most direct west-east 
route between his old and new duty stations, McSwain was in an accident. 





15. Compare Hinson v. United States, 257 F.2d at 181, where control was not consid- 
ered decisive. See note 12 supra and text following. 

16. 409 F.2d 1009 (10th Cir. 1969). 

17. See note 4 supra. 

18. 422 F.2d 1086 (3d Cir. 1970). 






110 




















JAG Journal e XXVI 





McSwain’s wife brought suit against her husband for the wrongful death 
of their daughter. 

In a 2-to-1 decision, the Third Circuit Court of Appeals determined 
that McSwain was not in the scope of employment since he had deviated 
from the most direct route for personal purposes.!® The court summarily 
dismissed plaintiff's contention that the dual-purpose doctrine brought 
McSwain within the scope of his employment. It said that the doctrine 
was not controlling where the serviceman had made a substantial detour 
for his own purposes.?° 

In a slightly earlier but still recent case, the Fourth Circuit Court of 
Appeals reached the same result as the court in McSwain but for com- 
pletely different reasons.2! The case involved a serviceman on change-of- 
station orders with travel and leave time authorized. The serviceman 
checked out of his unit but stayed on base for his leave. When his leave 
was up, he set out for his new duty station but ran into a bridge just 
after leaving the base’s main gate. 

The Court of Appeals’ brief decision simply cites United States v. 
Eleazer.22 In Eleazer, which involved essentially similar facts, the court 
found the serviceman was driving his car in pursuit of his own purposes 
and not subject to Government control. Additionally, the court relied on 
the following example from the Restatement of Agency: 28 


The master agrees with A, his servant, to pay for A’s transportation upon public 
vehicles such as railway trains and street cars. As an alternative, A is permitted to 
use his own automobile for transportation, charging to the master the regular train 
fare. A is paid by the week, with indefinite hours of labor. In going to a place at 
which he is to perform work for the master, A drives his own car, carrying thereon 
necessary tools and materials belonging to the master. In the absence of evidence 
that A owes P any duty of obedience in the details of operating the automobile, such 
driving is not within the scope of employment [italics added.] 


Another comparatively recent case in the area is United States v. Mc- 
Roberts 24 which involves a serviceman in California traveling on leave 
between duty stations. Finding the man not in the scope of employment, 
the Court of Appeals relied almost exclusively on its earlier decision in 
the case of Chapin v. United States*® and distinguished another Federal 





19. Compare Kunkler v. United States, 295 F.2d 370 (5th Cir. 1961). 

20. The dissenting opinion emphasizes the right and power of the military to control 
McSwain. 

21. North Carolina State Highway Comm’n. v. United States, 288 F. Supp. 757 (E.D. 
N.C. 1968), aff'd, 406 F.2d 1330 (4th Cir. 1969). 

22. 177 F.2d 914 (4th Cir. 1949). 

23. Id. at 917. See RESTATEMENT (SECOND) oF AGENCY § 239 (1957). 

24. 409 F.2d 195 (9th Cir. 1969), cert. denied, 396 U.S. 1014 (1970). 

25. 258 F.2d 465 (9th Cir. 1958), cert. denied, 359 U.S. 924 (1959), rehearing denied, 
359 U.S. 976 (1959). 
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case in California on the basis that the distinguished case ** involved a 
“special errand.” 

The court in Chapin concluded that the act of travel by an employee 
is not subject to the employer’s control as a part of the duties he was 
hired to perform. The act of travel on change-of-station orders is not part 
of the duties for which a soldier is “engaged,” but rather, “[I]t is conduct 
the control of which is beyond the terms of the employment relationship.” 27 
The ability to control must arise out of the employment relationship and 
cannot be supplied by the unique military status. The court concluded 
that traveling between duty stations is merely during employment as dis- 
tinguished from within the scope of employment. 


III 


If there is a pattern to the above cases, it is a confused one as the Fourth 
Circuit Court of Appeals suggested it would be.?8 The cases produce a 
confused pattern in part because they are based on local respondeat 
superior law. Any pattern in the area is further confused because the 
courts have relied on case authority which is not in point without en- 
deavoring to reconcile or even take note of the differences. The court in 
McRoberts ®® relied on one of its earlier decisions, Chapin v. United 
States.°° The McRoberts decision appears consistent on its face; however, 
a reading of the underlying authority, Chapin, raises substantial doubts. 
The Chapin court concluded that the case of McVicar v. Union Oil Co.*! 
established the governing criteria. McVicar involved an employee of United 
Airlines who was transferred from San Francisco to Spokane, Washington. 
The Chapin court noted that the employee in McVicar was paid at an 
hourly rate and therefore not paid for travel time. In addition the employee 
was traveling on his days off and was not reimbursed for his travel ex- 
penses. The court went on to conclude: 


[T]he basis of the McVicar case to be that the act of travel by the employee is not 
one subject to the employer’s control as a part of the duties the employee was hired 
to perform. Similarly, the act of a soldier’s travel on a permanent change of station 
is not a part of the duties for which he is engaged. It is conduct the control of which 
is beyond the terms of the employment relationship ** (emphasis added). 


It is interesting that the court concluded “similarly” as to the act of a 
soldier’s travel, since it knew the soldier was reimbursed for his travel 
expenses. And it must have known that soldiers are not paid hourly wages 
because it acknowledged that the soldier’s travel was during employment. 
Ironically, earlier in its opinion the court emphasized the proposition that: 





26. See United States v. Romitti, 363 F.2d 662 (9th Cir. 1966). 
27. 258 F.2d at 470. 

28. Cooner v. United States, 276 F.2d at 223. 

29. 409 F.2d at 197. 

30. 258 F.2d at 465. 

31. 138 Cal. App.2d 370, 292 P.2d 48 (1956). 

32. 258 F.2d at 469-70. 
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“[E]ach case must be determined on its own peculiar facts and circum- 
stances. . . .” 83 Apparently, compensation for travel time and expenses 
were not considered significant facts.*4 

The Court of Appeals’ opinion in North Carolina State Highway Com- 
mission v. United States,?5> which is only a few lines long, simply affirms 
the lower court’s decision and cites United States v. Eleazer.2* The opinion 
gives no indication which facts the court considered significant or which 
rule of law was controlling. It is not clear whether the court intended to 
affirm the lower court’s rationale as well as its holding or whether it 
intended to affirm only the holding and reject the rationale by citing 
Eleazer rather than the lower court’s own opinion. In short, the opinion 
is virtually useless as precedent and only serves to perpetuate the confusion. 

McSwain,®" the other of the three recent cases which have held service- 
men to have been outside the scope of their employment, is remarkably clear 
and straight forward. The decision is misleading only in its emphasis of the 
fact that McSwain had deviated from the direct route to his new duty 
station. Deviation from a direct or assigned route should not be considered 
as determining whether conduct is or is not within the scope of employ- 
ment, Rather, deviation should be considered as evidence of whose purpose, 
master’s or servant’s, is being pursued. It is the purpose which will ulti- 
mately determine whether an employee is within the scope of his employ- 
ment. Deviation from a direct route is simply the objective manifestation 
of an employee’s intent to pursue his own purposes. 

The confusion is not confined to those cases which have found the 
serviceman to have been outside the scope of his employment. The court 
in Hallberg ** acknowledged the general rule that an employee is not con- 
sidered to be within the scope of his employment while merely going to 
or from work, It then proceeded to conclude that Sergeant Hilburn’s leave 
had not yet expired at the time of the accident. The court relied on Hinson *® 
and Culp.“ Yet, the doctor in Hinson was not on leave and the court’s 
opinion in Culp does not even indicate whether the serviceman there was 
on leave or not. The cases involving servicemen traveling between duty 
stations without either delay en route or leave are fairly uniform in con- 
cluding that the serviceman was in the scope of his employment.‘! The 
divergence of opinion comes when the serviceman is on leave or is author- 
ized delay en route. Of course, the argument can be made that once the 





33. Id. at 467. 

34. But cf. importance of compensation in Hallberg v. Hilburn, 434 F.2d 90 (5th Cir. 
1970) ; United States v. Culp, 346 F.2d 35 (Sth Cir. 1965); and Hinson v. United 
States, 257 F.2d 178 (5th Cir. 1958). 

35. 406 F.2d 1330. 

36. 177 F.2d 914. 

37. 422 F.2d 1086. 

38. 434 F.2d 90. 

39. 257 F.2d 178. 

40. 346 F.2d 35. 

41. Cooner v. United States, 276 F.2d 220; see also Annot., 1 A.L.R. Fed. 563 (1969). 
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authorized delay or leave time has expired and the serviceman is headed 
toward his new duty station it is just as though he had never had leave 
in the first place. However, whether a person who has used his leave and 
finally headed toward his ultimate destination is in the same legal position 
as one who has never been on leave is at least an issue to be considered 
and not something which can be ignored or taken for granted. 

In Berrettoni the court acknowledged that the result might have been 
different if Searles had been on leave at the time of the accident. However, 
it avoided the real issue which is the effect of leave on scope of employ- 
ment. Instead it relied on the provisions of an Air Force manual * to 
determine that Searles’ leave had expired and he was on official travel 
time. While an earlier survey of the confusion in the area recommended 
this distinction between leave and travel status be used to resolve the 
confusion,** Berrettoni reveals the weakness of the recommendation. 

The basis for the court’s conclusion that Searles was in official travel 
status was a provision in an Air Force manual that when a serviceman’s 
change of station orders authorize leave en route as well as travel time, 
his leave begins the day he departs from his old duty station. His travel 
time begins after the last day of his authorized leave. As the plaintiffs 
(perhaps unwittingly) point out in their own brief and the court either 
overlooked or did not think was significant, the allocation of delay and travel 
time appears in a section of the manual entitled “Instructions for Recording 
Leave on AF Form 617.44 Thus, the allocation of time which the court 
found so important would appear to be a mechanical one of form and not 
of substance. 

For the most part leave is only authorized or encouraged, but not com- 
manded, and the allocation of leave and travel time can only be made 
after the fact when the serviceman has finally reported in.4® Only then 
can a command confirm how much leave, if any, he has taken. However, 
the amount of authorized travel time is a rote determination based on the 
distance between the old and new duty stations. Under current regulations, 
if a serviceman travels by privately owned vehicle, he is authorized one 
day of travel time for every 300 miles.4¢ Where the serviceman spends 
any authorized delay en route has no effect on the amount of travel time 
authorized. 

For example, a serviceman is transferred from point A to point B, which 
is 900 miles away or 3 days’ authorized travel time. If he spends his leave 
at point C which is 1800 miles from B, he will be authorized only 3 days’ 
travel time even though he may have to allow a few additional days to 





42. Air Force MAN. 35—22 (Sep. 1, 1959). 

43. 26 Feo. B.J. 12, 28 (1966). 

44. Brief for Plaintiff at 3, Berrettoni v. United States, 263 F. Supp. 907 (D. Mont. 
1967). 

. Cf. Where orders are phrased in terms of reporting “not earlier than.” 

. Department of Defense, Mmtirary Pay AND ALLOWANCES, ENTITLEMENTS MANUAL, 
para. 10242, a(1) (1 Jan. 1967). 
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travel the 1800 miles. And if he spends his leave at point D, which is only 
300 miles from B, he will still be authorized 3 days’ travel time even 
though in fact he could easily make the trip in 1 day. 

In the first example, the serviceman may be traveling toward his new 
duty station for more than 3 days. Yet, under the Air Force’s mechanical 
rule as applied in Berrettoni he would be in official travel status, and 
therefore within the scope of employment, only for the last 3 days. In the 
second example, under the same rule, the serviceman who only needs one 
of his 3 days of authorized travel time would be in official travel status, 
and therefore within the scope of his employment, while still at his leave 
address. 

The circumstances of these hypotheticals are not extreme or in any way 
unusual. Yet, when the Air Force rule relied on in Berrettoni is applied, 
the results are a distortion of reality. The distortion points out the non- 
adaptability of the rule, and thereby its weakness as a guide line for dis- 
tinguishing between leave and travel. 

Neither Hallberg *" nor Berrettoni ** really comes to grips with the key 
issue as to the effect of leave status on scope of employment. Halberg 
ignored the issue, and Berrettoni avoided deciding the issue by applying 
a mechanical rule. While the court in Berrettoni may have been justified 
in finding that Searles was in travel status, based on all the facts, its ex- 
clusive reliance on a predetermined formula for allocating travel and 
leave time impairs the authoritativeness of its rationale. 

There is another unrelated difficulty with the rationale in Berrettoni. 
The court gave great weight to Webster v. Mountain States Telephone & 
Telegraph Co.4° and its underlying authority which establish the dual- 
purpose doctrine for Montana. Yet, the court concluded that: 


[T]he only purpose of Searles’ travel toward Ellsworth at the time of the accident 
was the business purpose. There was no personal purpose involved.*° 


If the court was truly convinced that there was no personal purpose 
involved in Searles’ travel to Ellsworth, its entire discussion of Webster 
and the dual-purpose doctrine would be superfluous. Thus, the court’s con- 
clusion as to Searles’ purposes only serves to add further confusion and 
uncertainty to the opinion. 

In addition, while the Berrettoni court in relying on Webster set out 
most of the facts of that case, it did not mention the fact that the telephone 
company’s employee was required to move frequently between job sites. 
This fact may not be decisive. However, at least one survey of the law 
relating to an employer’s liability for an employee’s driving of his own 
car indicates that frequent travel between job sites is more apt to result 





47. 434 F.2d 90. 

48. 436 F.2d 1372. 
49. 108 Mont. 188, 89 P.2d 602 (1939). 
50. 436 F.2d at 1374. 
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in the employee’s being found in the scope of his employment while travel- 
ing between those jobs.5! Hence, the frequent travel of the telephone em- 
ployee is at least a significant, if not decisive, fact and should have been 
mentioned. The failure to mention a significant fact generates an irresista- 
ble suspicion as to the authoritativeness of the entire decision. 


IV 


The variety of facts and theories, the application of local law, the failure 
to note significant facts and the false security of mechanical formulae 
combine to turn this area into a veritable quagmire. It is easy to be critical 
of the state of the law in the area, but it is difficult to conceive an adequate 
solution to the difficulties and inconsistencies. The solution is not in the 
superficial distinction between leave and travel time. While the distinction 
is a valid one, to the extent that the distinction is based on a rote allocation 
of time, it lacks the adaptability necessary to provide reasonably for all 
factual situations. Otherwise, the distinction is a conclusive and deceptive 
oversimplification. 

Nor is the solution in the control which the military exercises or might 
exercise over its personnel. First, a distinction should be made between 
the control exercised by the military as an employer and the control exer- 
cised by the military in performance of its unique military functions.” 
Under the Federal Tort Claims Act, the Government is liable only to the 
same extent as an individual.5* The control exercised by the military 
pursuant to its military functions is greater than that of any other em- 
ployer. To hold the Government liable as a result of the control exercised 
pursuant to military functions would extend the Government’s liability 
beyond that of other employers. 

In addition, the military’s control of its personnel is inseparable from 
its disciplinary power under the UCMJ.®4 The decision of the U.S. Supreme 
Court in O'Callahan v. Parker limited the jurisdiction of courts-martial 
for offenses committed off base to offenses which were service-connected.®° 
While there is yet no case on point, it would seem unlikely that the usual 
case involving travel on change-of-station orders with leave authorized 
would provide sufficient service-connection to justify trial by court-martial 
for an offense under the UCMJ. 

Perhaps the solution is to return to a consideration of the basic theories 
underlying the area. In his treatise, Professor Prosser concludes that the 
modern justification for vicarious liability is a deliberate allocation of risk.5® 
The risks should be allocated in accordance with the benefits. By this 





51. Annot., 52 A.L.R.2d at 327. 

52. Chapin v. United States, 258 F.2d at 470. 

53. 28 U.S.C. § 2674 (1964). 

54. 10 U.S.C. § 801-940 (1964). 

55. 395 U.S. 258 (1969). 

56. W. Prosser, HANDBOOK OF THE LAw oF Torts 471 (3d ed. 1964). 
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rationale, to the extent the military benefits from a course of conduct, the 
serviceman must be considered in the scope of his employment, and the 
Government should bear the risk of liability.5” 

Of course, the extent to which the military has benefited from the travel 
between duty stations of a serviceman on leave is not a simple question, 
and the question cannot be resolved by blind reliance on the dual-purpose 
doctrine since the doctrine is phrased in terms of permitting a finding of 
within scope of employment rather than commanding such a finding.®® 
However, by framing the issue in terms allocating the risk of liability in 
accordance with the benefit derived, the courts will be sure of exposing 
and deciding the basic issue. If the court in Berrettoni had followed this 
approach, the result may well have been the same, but the state of the 
law would have been better off. The court would not have left behind a 
trap for the unwary in the form of a decision based in part on a mechanical 
rule incapable of general application and in part on a case distinguishable 
as to a key fact. 

There is no guarantee that the courts will be any more adroit in allo- 
cating the risk of liability in accordance with the benefits derived than 
they have been thus far in applying other rules. What is certain is that 
in this judicial quagmire, like Nature’s, the more one thrashes around 
on the surface the faster one sinks in the mirk. 





57. The underlying assumption is that the serviceman will not gratuitously benefit his 
military employer on his own initiative. 
58. See note 4 supra. 





Dash v. Commanding General 


CONSTITUTIONAL LAW: FREE SPEECH: PRIOR RESTRAINT IN THE 
MILITARY UPHELD. Dash v. Commanding General, 307 F. Supp. 
849 (D.S.C. 1969), aff'd, 429 F.2d 427 (4th Cir. 1970), cert. 
denied, 401 U.S. 981 (1971). 


Lieutenant Anthony W. Mommer, JAGC, USNR* 


OPEN DISSENT within the ranks of a society which has conven- 
tionally demanded strict discipline and unquestioned respect for authority 
would appear to be paradoxical. Yet, its existence in the military cannot 
be denied, nor can it be discarded by a sweeping assertion that first-amend- 
ment rights are inapplicable to servicemen. While the range of dissident 
activities may be extensive, the scope of this note is restricted to those 





*Lieutenant Mommer is currently assigned to the Administrative Law Division, 
Office of the Judge Advocate General. He received the J.D. degree from Indiana 
University School of Law in 1968. 
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activities which are not criminal violations per se and to the approach 
which should be taken by the military commander in dealing with such 
activities. 

In 1969, the Department of Defense issued a Directive which provides 
that, in the case of distribution of publications through unofficial channels 
within his command, a military commander: 


. may require that prior approval be obtained for any distribution on a military 
installation in order that he may determine whether there is a clear danger to the 
loyalty, discipline, or morale of military personnel, or if the distribution of the 
publication would materially interfere with the accomplishment of a_ military 
mission. .. .1 


If he makes any such determination, he is authorized to prohibit distribu- 
tion. The Directive continues to state that distribution may not be prohibited 
simply because the publication is “critical of Government policies or off- 
cials.” 2 The commander is likewise directed to prohibit demonstrations 
or similar activities within his command “which could result in interfer- 
ence with or prevention of orderly accomplishment of the mission of the 
installation, or present a clear danger to loyalty, discipline, or morale of 
the troops.” ® 

In Dash v. Commanding General,’ the very existence of such authority 
was attacked as an unconstitutional restraint against first-amendment 
rights. In that case, a group of servicemen submitted a petition to their 
post commander which sought permission to “. . . hold a peaceful, legal 
meeting open to any enlisted man or officer . . .” at the post for the pur- 
pose of “freely discuss[ing] the legal and moral questions related to the 
war in Vietnam and to the civil rights of American citizens both within 
and outside the armed forces.” The petition further stated that they desired 
“only to exercise the rights guaranteed to us as citizens and soldiers by 
the First Amendment to the U.S. Constitution.” The petition was denied. 
Additionally, the post commander had promulgated a regulation® which 





1. DoD Directive 1325.6 of 12 Sep 1969, Guidelines for Handling Dissident and 
Protest Activities Among Members of the Armed Forces, para. III, A(1) (1969), 
implemented in the Navy by OPNAVINST 1620.1 of 31 Oct 1969 and in the 
Marine Corps by MCO 5370.4 of 22 Sep 1969 [hereinafter cited as DoD Directive]. 

2. Id. at para. IIT, A(3). 

3. Id. at para. III, E. 

4. 307 F. Supp. 849 (D.S.C. 1969), aff'd, 429 F.2d 427 (4th Cir. 1970), cert. denied, 
401 U.S. 981 (1971). 

5. The district court, Jd. at 851, quoted the regulation as follows: “Distribution of 
publications such as books, periodicals, pamphlets, handbills, flyers, advertisements, 
and similar printed material at Fort Jackson may not be made except through 
regularly established and approved distribution outlets unless prior approval is 
obtained from the installation commander or his authorized representative. Approved 
outlets are the Post Exchange and its branches, the Post Library, and the official 
offices and designated agencies of the installation. Individuals desiring to distribute 
unofficial publications of any kind within the reservation will submit copies to Gl 
for approval by the Commanding General prior to effecting dissemination.” 
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prohibited the distribution of publications on post through unofficial chan- 
nels unless his prior approval was obtained. Held: the post commander had 
power to issue the regulation and his denial of the petition was justified. 

The general thrust of the court’s opinion reflects the familiar balancing 
test which is applied to controversies involving the first amendment. While 
the opinion initially asserts that the serviceman does enjoy the right of 
free speech, much of the text is devoted to a discourse on the “peculiar 
circumstances of the military” which must be weighed against the exercise 
of that right. The court ultimately concluded that the military interests 
in restricting both the distribution of printed materials and the holding 
of public meetings on base should prevail, but only “within certain limits.” 

Noting that the challenged regulation did not contain any standards 
for determining the acceptability of printed material for publication, the 
court turned to an “opinion of the Judge Advocate”® which imposed 
certain requirements upon the application of such authority. Those pro- 
visions, in substance, were somewhat similar to those found in the current 
DoD Directive, disbussed above. Thus, the military commander was directed 
to deny distribution “only if he determines that the specific publication 
presents a clear danger to the loyalty, discipline, or morale of his troops.” 
He was further advised that he “may not prevent distribution of a publi- 
cation simply because he does not like its contents,” and “[t]he fact that 
a publication is critical—even unfairly critical—of Government policies 
or officials is not in itself, a ground for denial.” ’ Within those limifations, 
the power of restraint as an abstract proposition was upheld, but it was 
also recognized as a necessary corollary that any exercise of that power 
may be subject to judicial review in order to determine whether those 
limitations were exceeded. 

The scope of judicial review obviously plays a significant role in assess- 
ing the extent of authority which is actually available to the military com- 
mander, for if the courts scrutinize the facts of each case with the traditional 
presumption in favor of the first amendment, the power of restraint would 
be extremely limited. Dash, however, indicates that the courts will not 
examine the facts further than to determine whether there was a “reason- 
able basis” for the commander’s decision or whether he acted “arbitrarily 
or capriciously, without proper justification.” *® In a statement which may 
reasonably be construed as establishing a narrow scope of review, the 
court said: “Should the Post Commander be unable to show any possible 
reasonable basis for his determination, remedies are available for redress 





6. The court, Jd. at 855, cited “General Release, Office of The Adjutant General, 
Department of the Army, dated May 28, 1969, Subject: Guidance on Dissent and 
issued by Order of the Secretary of the Army.” 

. Id. 

. Id. at 854-55. 
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in the Courts.” ® In fact, the court’s rationale resembles the judicial ap- 
proach applied in reviewing decisions of administrative agencies where 
the courts do not exercise an independent judgment as to the preponder- 
ance of the evidence, but rather affirm the administrative ruling if it has 
a rational basis in fact.1° Arguably, the military commander’s determina- 
tion may not be entitled to the same degree of weight which is accorded 
to quasi-judicial determinations made by administrative agencies in ad- 
versary proceedings. Similar judicial deference, nevertheless, has been 
given to determinations made by individual administrative officers,!! and 
in reality a military commander is acting as an administrative officer 
when he makes such determinations relating to his personnel. 

In cases involving other issues, courts have explicitly indicated that 
considerable judicial deference should be given to the discretion of military 
authorities in the administration of their activities.12 Thus, in precedents 
of particular significance concerning the power of a military commander 
to exclude civilians from a military installation, it is generally held that 
the exercise of such power will be reviewed only to determine whether the 
announced grounds for the exclusion are patently arbitrary or uncon- 
stitutionally discriminatory.!* In applying that rationale, the courts have 
regrettably employed cbfuscating language and divergent approaches.'4 
In factual contexts where the civilian has no special interest in access to 
the base, such as employment, the various attitudes range from expressions 
that such determinations are within the discretionary power of the com- 
mander and not reviewable by the courts to an apparent indication that 
a rational premise for the determination must be shown.!® Where the 
civilian does have a special interest, however, it has been emphatically 
stated that the military commander must present evidence which supports 
his conclusion and that broad claims relating to morale and discipline of 
military personnel are inadequate to establish the necessary basis for 
exclusion.!® Notwithstanding such differences, those opinions clearly pro- 
nounce a general principle of limited jurisdiction. 

While the court in Dash did not impose a heavy burden of persuasion 





9. Id. at 856 (emphasis added). 

10. See Gray v. Powell, 314 U.S. 402 (1941). 

11. See Skidmore v. Swift & Co., 323 U.S. 134 (1944). 

12. See generally Noyd v. Bond, 395 U.S. 683, 694 (1969); Orloff v. Willoughby, 345 
U.S. 83, 93 (1953), rehearing denied, 345 U.S. 931 (1953); In re Grimley, 137 
U.S. 147, 153 (1890). 

13. Cafeteria Workers Union v. McElroy, 367 U.S. 886 (1961), rehearing denied, 368 
U.S. 869 (1961). 

14. See generally Lieberman, Cafeteria Workers Revisited: Does the Commander Have 
Plenary Power to Control Access to His Base?, 25 JAG J. 53 (1970). 

15. Compare Government of the Canal Zone v. Brooks, 427 F.2d 346 (5th Cir. 1970) 
and Bridges v. Davis, 311 F. Supp. 935 (D. Hawaii 1969) with United States v. 
Jelinski, 411 F.2d 476 (Sth Cir. 1969), cert. denied, 396 U.S. 943 (1969) and 
Weissman vy. United States, 387 F.2d 271 (10th Cir. 1967). 

16. Kiiskila v. Nichols, 433 F.2d 745 (7th Cir. 1970). 
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upon the military commander, at the same time it did not concede any 
presumptive validity to his determination. Upon a prima facie showing 
that an attempt to exercise a first-amendment right has been denied, the 
issue becomes whether there was any possible basis for the conclusion that 
the prohibited activity represented “a clear danger to the loyalty, disci- 
pline, or morale” of the troops, and that basis must be demonstrated by 
the man who made the decision. In Yahr v. Resor," a group of servicemen 
sought permission from their post commander to distribute on base a 
newspaper which they published during their off-duty hours. The request 
was denied by a simple declaration that the publications constituted a 
clear danger to loyalty, discipline, and morale. The case was remanded 
with directions to find “which articles, specifically, constituted a basis 
for the decision to exclude and why the Commanding General deemed 
them ‘a clear danger . . ..”18 Without those facts, the court observed 
that it could not determine whether there was a proper basis for restraint. 

Since organized dissent within the military is a historically recent de- 
velopment, there is a remarkable dearth of precedents available for en- 
lightenment as to what types of facts may adequately supply the required 
basis. In that respect, the court’s reasoning in Dash is particularly inter- 
esting. The Government had introduced evidence that, prior to the sub- 
mission of the petition by the servicemen, an impromptu open discussion 
of the Vietnam war occurred on base and resulted in fighting and other 
disciplinary infractions. Such evidence would seemingly dispose of the 
issue quite readily, but the court did not choose the easiest approach. In- 
stead, it addressed the substantive questions posed by the petition itself. 
Recognizing that the servicemen viewed the war as an “immoral war, 
engaged in wrongfully and carried on inhumanely,” the court indulged 
in an assumption that the proposed meeting would expound that viewpoint 
and then rhetorically stated: 


Can it be disputed that such a meeting, held on post and directed particularly at 
servicemen being trained to participate in that very war, would likely be calculated 
to breed discontent and weaken loyalty among such servicemen? Can training for 
participation in a war be carried on simultaneously with lectures on the immorality 
or injustice of such war? In my opinion, the denial of the right for open, public 
meetings at advertised meetings on post for discussion of the propriety of the political 
decision to participate in the Vietnam war was justified “by reason of the peculiar 
circumstances of the military” and represented no infringement of the constitutional 
rights of the plaintiffs or others similarly situated. . . .1° 


The evidence relating to the impromptu meeting was subsequently cited 
as additional support for the commander’s decision. It is thus apparent 
that the foregoing conclusion of the court would apply to any similar pro- 
posal, regardless of the existence of such additional facts. In considering 





17. 431 F.2d 690 (4th Cir. 1970), cert. denied, 401 U.S. 982 (1971). 
18. 431 F.2d at 691 (emphasis added). 
19. 307 F. Supp. at 856 (emphasis added). 
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the development of the court’s reasoning, the crucial link was the assump- 
tion, which was deemed ‘to be necessary, that the meeting would seek to 
develop the servicemen’s convictions concerning the immorality of the war. 
It is not exactly clear how the court determined what those convictions 
were. The quoted portions of the petition do not explicitly indicate such 
intense views, although it is granted that a request to “discuss the legal 
and moral questions related to the war” implies that some opinions as 
such will be voiced. The court also noted that some of the petitioners had 
created the earlier impromptu session. But, the court relied so heavily on 
this aspect of the controversy that it must have acquired evidence relating 
to their sentiments which was not delineated in its opinion except by way 
of a general conclusion. The importance attributed to those views is crys- 
tallized in the distinction which the court makes between what may be 
the servicemen’s right to conduct such meetings off base and “their right 
to organize on base among military men meetings to promote discontent 
with their military responsibilities and tasks.” 2° 

A similar distinction between the right to debate in public and the 
right to debate within a governmental agency has developed in cases con- 
cerning public employees. In that context, where the individual directs his 
activity through nongovernmental channels, the courts have upheld the pro- 
tection of the first amendment; 2! but where he attempts to use the govern- 
mental structure itself as the vehicle for the conveyance of his activity, 
they have been generally inclined to withdraw that protection.?? In ensur- 
ing the interests of efficiency within the organization, the following factors 
have been stressed: the maintenance of discipline by immediate superiors 
and harmony among co-workers; the propensity of the activity to foment 
controversy; the utilization of Government time; the nature of the indi- 
vidual’s responsibilities; the impediment of the proper performance of 
daily duties; and, interference with the regular operation of the organiza- 
tion in general. Any one of those factors may justify restraint, but again 
the Government must produce evidence in each case which demonstrates 
the impact of the activity in question upon the operation of the organiza- 
tion. Although the courts have indicated that, as a result of the conditions 
of public employment, the Government may impose limitations which are 
broader than those applicable to the private citizen, it should be noted 
that the scope of judicial review has not been expressly restricted to an 
examination for a rational basis in fact. Nevertheless, those cases offer 





20. Id. at 857. 

21. See Pickering v. Board of Educ., 391 U.S. 563 (1968); Murray v. Vaughn, 300 
F. Supp. 688 (D.R.I. 1969), modified sub nom., Murray v. Blatchford, 307 F. Supp. 
1038 (D.R.I. 1969). 

22. See Lefcourt v. Legal Aid Society, 312 F. Supp. 1105 (S.D.N.Y. 1970); Murphy v. 
Facienda, 307 F. Supp. 353 (D. Colo. 1969) ; Goldwasser v. Brown, 417 F.2d 1169 
(D.C. Cir. 1969), cert. denied, 397 U.S. 922 (1970); Meehan v. Macy, 392 F.2d 
822 (D.C. Cir. 1968), modified, 425 F.2d 469 (D.C. Cir. 1968), aff'd, 425 F.2d 472 
(D.C. Cir. 1968) (en banc). 
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general guidance for the military commander in defining the interests of 
efficiency. As evidence of the relevance of those factors, the DoD Directive 
provides: “Personal writing for publication may not be pursued during 
duty hours, or accomplished by the use of Government or non-appropriated 
fund property,” and “Members of the Armed Forces are prohibited from 
participating in off-post demonstrations when they are on duty. . . .” %% 

No discussion of prior restraint would be complete without reference 
to the celebrated cases of the New York Times and Washington Post in 
which each Justice of the Supreme Court desired to have his final say.”4 
In spite of the glittering generalities appearing in some of those opinions, 
including the per curiam opinion, the facts of those cases concerned re- 
straints against the publication of news reports in mass media on informa- 
tion of public interest and may easily be distinguished from the situations 
contemplated by the DoD Directive which generally relate to the informal 
expression of personal opinions within a defined class of people.25 Several 
Justices observed that prior restraint is properly recognized in certain 
circumstances involving private parties and not the newspapers,”° although 
little discussion was directed to such niceties as the scope of judicial review 
in those circumstances. Additionally, several were perturbed by the fact 
that they were asked to apply a vague inherent power of the executive 
branch rather than specific statutes or regulations which defined the extent 
of executive authority.?" 

In considering the appropriate scope of judicial review, Mr. Justice 
Harlan, with whom the Chief Justice and Mr. Justice Blackmun joined, 
in his dissenting opinion subscribed to a rationale which is similar to the 
approach used in Dash. Remarking that “the conclusions of the Executive 
were [not] given even the deference owing to an administrative agency, 
much less that owing to a co-equal branch of the Government operating 
within the field of its constitutional prerogative,” he concluded that “the 
scope of the judicial function in passing upon the activities of the Execu- 
tive Branch of the Government in the field of foreign affairs is very 





23. DoD Directive, supra note 1, at para. III, D and F. 

24. New York Times Co. v. United States, 39 U.S.L.W. 4879 (Sup. Ct. Jun. 30, 1971). 

25. DoD Directive, supra note 1, at para. III, A(1). In respect to such media as news- 
papers and magazines, the Directive significantly states that the military com- 
mander “is not authorized to prohibit the distribution of a specific issue of a 
publication distributed through official outlets such as post exchanges and military 
libraries.” 

26. See the opinions of Mr. Justice Brennan, Mr. Justice Stewart, Mr. Justice White, 
the Chief Justice, and Mr. Justice Blackmun, New York Times Co. v. United States, 
39 U.S.L.W. 4879 (Sup. Ct. Jun. 30, 1971). For an interesting comparison to the 
opinion of Mr. Justice Black, see his dissenting opinion which admits the propriety 
of restricting first-amendment rights within an organization in Tinker v. Des Moines 
Independent Community School Dist., 393 U.S. 503, 515 (1969). 

27. See the opinions of Mr. Justice Black, Mr. Justice Douglas, Mr. Justice Stewart, 
Mr. Justice White, and Mr. Justice Marshall, New York Times Co. v. United 
States, 39 U.S.L.W. 4879 (Sup. Ct. Jun. 30, 1971). 
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narrowly restricted.” 28 According to his view, the executive determination 
should be examined in order to establish that the subject matter in ques- 
tion lies within the authorized limits of the executive power and that the 
determination is made personally by the head of the executive department 
concerned, “But . . . the judiciary may not properly go beyond these two 
inquiries and redetermine for itself the probable impact of disclosure on 
the national security.” ?° 

Placing the proper perspective on military installations as a theater for 
the exercise of first-amendment rights, the court in Dash rejected the 
argument that servicemen have just as much right to hold open meetings 
on base as students have on school premises.*° It was acknowledged that 
schools are the “market-place of ideas” whereas military bases are bulwarks 
of discipline and obedience and that the rules applicable to conduct on 
a military base accordingly must be and are entirely different from those 
applicable to a school or college. That perspective need not be disturbed 
by the principles announced in the Pentagon paper cases. 


CONCLUSION 


It remains to be seen whether the rationale of Dash will be uniformly 
adopted, but the trend of existing authority as well as simple common 
sense supports its approach. If a military command is to fulfill its designated 
missions, its commander must be able to run a taut ship. Even assuming 
that rationale is adopted, however, the effect of its application by the 
various courts cannot be predicted, for one may easily render lip service 
to a concept of limited review while proceeding to consider the facts in 
a de novo fashion. And, even though it is not unreasonable to hold a notion 
that a military installation is no place for emotionally charged activities 
such as those considered in Dash, it is not certain that other courts will 
indulge in the assumptions made in that opinion. 


Two conclusions are clear: 


First, any extension of the power of restraint to activities conducted 
beyond the confines of a military installation is extremely questionable. 
In Dash, the court stressed that servicemen “should no doubt be granted 
the right of all other citizens to exercise the freedom to dissent and criti- 
cize” off base and off duty.*! That conclusion is warranted by the fact 
that under most circumstances the potential impact of off-base activity 
upon the command is obviously far less than that posed by its immediate 
presence within the command. 

Second, the military commander must be able to provide at least a 


rational basis in fact for the exercise of his authority. In order to satisfy 





28. Id. at 4892-93. 

29. Id. at 4893. 

30. See Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503 
(1969). 

31. 307 F. Supp. at 856. 
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that burden, he must be able to show more than a mere desire to avoid 
the discomfort and unpleasantness which always accompanies an unpopu- 
lar view. Broad conclusions will not suffice, notwithstanding the proba- 
bility of judicial deference. It is often a simpler task to formulate general 
standards such as those contained in the DoD Directive than it is to apply 
those standards to a factual situation. Yet, they are as clear as circumstances 
admit. In sum, the military commander must conform his decisions to that 
seemingly ubiquitous standard of the reasonable man. 





Hill v. California 


CONSTITUTIONAL LAW: SEARCH AND SEIZURE: INTRODUCTION OF 
| THE “GOOD FAITH” OF THE ARRESTING OFFICER INTO THE 
VALIDITY OF A SEARCH INCIDENT TO A LAWFUL ARREST. Hill v, 
California, 401 U.S. 797 (1971). 


Lieutenant Richard N. Little, Jr., JAGC, USNR* 


FOUR MEN ROBBED a private residence in Studio City, California, 
on 4 June 1966. Two of the men were arrested the next day in the auto- 
mobile of Archie Hill. A search of the car disclosed property which had 
been stolen in the robbery the day before. The two men arrested admitted 
participation in the robbery and both implicated Hill. One of the men 
admitted sharing an apartment with Hill and said that certain instrumen- 
talities and fruits of the crime were in that apartment. Hill’s address, age 
and physical description were obtained. 

The following day, four officers went to the address, verified the apart- 
ment, and knocked on the door. They had neither arrest nor search war- 
rants. A man answered the door who fit the description of Hill, and he 
) was placed under arrest. He denied being Hill and stated that he knew 
nothing about any stolen property or guns being in the apartment. The 
| police testified, however, that an automatic pistol and ammunition clip were 
in “plain view” on a table in the apartment. The man further produced 
identification which indicated that his name was Miller, but the police 
did not believe him.! An extensive search of the apartment was conducted 
which lasted “‘a couple of hours.” Several items of an incriminatory nature 
were seized, and most of them were used in Hill’s subsequent robbery trial. 
The most damaging of the items were some pages from a diary amounting 





*Lieutenant Little is currently an Appellate Defense Counsel at the Navy Appellate 
Review Activity. He received his J.D. degree at Hastings College of Law (San 
Francisco) in 1968. 


1. Miller was two inches taller than Hill and 10 pounds heavier. He was “booked” 
under his true name but was not released for a day and a half, pending a thorough 
check of his identification. 
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to a confession of complicity in the Studio City robbery. Hill unsuccessfully 
moved to suppress the evidence seized on the grounds that (1) under 
Chimel v. California? the scope of the search was too broad, and (2) since 
the officers had mistakenly arrested Miller, there was no valid basis for 
the search of Hill’s apartment. The issue was preserved and relitigated 
throughout the appeal process. 

On April 5th of 1971, the United States Supreme Court, Mr. Justice 
White speaking for the majority, stated that, in accordance with the deci- 
sion in Williams v. United States* announced the same day, Chimel was 
not to apply to searches conducted before the date of that decision. The 
search was therefore not improperly broad. Then the Court decided that 
the police could legally search Hill’s apartment even though the arrest 
upon which that ‘search was founded was of the wrong man.‘ It is this 
latter holding as to “mistaken arrest” which is the subject of this casenote. 

The California District Court of Appeals agreed with Hill that the search 
was invalid, and it reversed his conviction.5 The court assumed in its 
decision that the arrest of Miller was valid, though mistaken, but went 
on to hold that there was no basis to reach Hill through Miller. Miller 
had no authority to consent to the search of another’s apartment. The 
arrest of Miller only gave the police the power to search Miller, whereas 
“the constitutionally protected privacy at stake was that of Hill who was 
absent from his place of residence.” ® Relying on Beck v. Ohio,” without 
taking issue with the purported good faith of the officers in believing 
Miller to be Hill, the court noted: 


If subjective good faith alone were the test, the protections of the Fourth Amend- 
ment would evaporate, and the people would be “secure in their persons, houses, 


” 


papers, and effects,” only in the discretion of the police.® 


The Supreme Court of California disagreed.? It upheld the search al- 
though it agreed that Miller was in no way in control of the apartment 
and thus could not consent to a search. It chose to justify the search on 
general “reasonableness” grounds, holding essentially that the officers had 
probable cause to arrest Hill. The arrest of Miller by mistake was valid 





2. 395 U.S. 752 (1969). The case held that searches incident to a lawful arrest may 

extend only to the person of the arrestee and the areas under his immediate control. 

3. 401 U.S. 646 (1971). 

4. Mr. Justice Black concurred in the result. Justice Douglas took no part in the 
case. Justice Harlan, writing for himself and Justice Marshall, disagreed with the 
court on the nonretroactivity of Chimel. 

. People v. Hill, 67 Cal. Rptr. 389 (Cal. Dist. Ct. App. 1968). 

. Id. at 391. 

. 379 U.S. 89, 97 (1964). 

. 67 Cal. Rptr. at 391. 

. People v. Hill, 69 Cal. 2d 550, 446 P.2d 521, 72 Cal. Rptr. 641 (1968). 
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although authority was “sparse.” !° And since the police had acted “reason- 
ably,” there was no unreasonable search and seizure as proscribed by the 
Fourth Amendment. 

The United States Supreme Court followed the reasoning of the highest 
California court: there was sufficient probable cause to arrest Hill, the 
mistaken arrest of Miller was valid, and the reasonable mistake made 
by the police did not work to vitiate an otherwise reasonable search. The 
holding is thus in two parts: the validity of the arrest of Miller, and the 
“transfer” of that validity to the search and seizure of Hill. 

As regards the first part, the Court found “no reason to disturb either 
the findings of the California courts that the police had probable cause 
to arrest Hill . . . or the conclusion that ‘[w]hen the police have probable 
cause to arrest one party, and when they reasonably mistake a second 
party for the first party, then the arrest of the second is a valid arrest.’ ” 1 
The findings in the California Supreme Court regarding the validity of 
Miller’s arrest were based upon three precedent cases. 

In People v. Campos,'? a policeman arrested the wrong “Willie Campos.” 
He lived on the same street as the man they sought but at a different 
address. The officer had a picture of the arrested Willie Campos which 
he thought depicted the man he actually sought. The original Willie Campos 
was suspected of some Federal offenses. The unlucky Willie Campos was 
eventually convicted of possession of marihuana found in his car by the 
arresting officer. The trial judge resolved conflicting evidence as to whether 
or not Campos consented to the search of his car in favor of the state. 
The District Court of Appeals held the search and seizure valid but engaged 
in little ratiocination to achieve the result. It does seem clear that the find- 
ing that Campos consented to the search made decision of the case easier. 

The second case relied on by the California Supreme Court was People 
v. Miller.3 There, the police had three traffic warrants for “Cecil Miller.” 
Another Cecil Miller had a record concerning robbery, burglary, and 
narcotics violations. The officers ascertained that “Cecil Miller” was in a 
particular room in a San Francisco hotel. They knocked and then entered, 
using a pass key, when no one answered. Since the water was running 
and the occupant was washing his clothes, he had not heard the knocking. 
He admitted he was Cecil Miller, but said he did not drive, the warrants 
were not for him, and that he had never lived at an address the police 
officers ascribed to him. The police seized certain heroin paraphernalia 
Miller had in the room and arrested him. He was not the Cecil Miller 
described in the warrants. The court upheld the conviction since the officers 
acted in good faith. Support was obtained from California Civil Code 
§ 43.5(a) 14 which protects an officer making an arrest if the officer “acts 





10. Id. at 553, 446 P.2d at 523, 72 Cal. Rptr. at 643. 
11. US. v. Hill, 401 U.S. 797, 801 (1971). 

12. 184 Cal. App. 2d 489, 7 Cal. Rptr. 513 (1960). 
13. 193 Cal. App. 2d 838, 14 Cal. Rptr. 704 (1961). 
14. West 1954. 
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without malice and in the reasonable belief that the person arrested is the 
one referred to in the warrant.” 1 

People v. Kitchens,!® then Justice Traynor writing for the court, over- 
turned a conviction based on an illegal search. The officers were looking 
for one Germane. It does not appear whether there was sufficient probable 
cause to arrest Germane, since inquiry in this area was successfully pre- 
vented by the prosecution at trial. The officers arrested Kitchens who was 
present in Germane’s apartment. The officers did not know who Kitchens 


was and did not aver that they thought he was Germane. The court said: !7 


. . . his mere presence in the Germane apartment would not justify his arrest and 
search . . . unless the officers were justified in arresting Germane and reasonably 
mistook defendant for him.'* 


Justice Traynor’s statement was dictum and was based on dual infer- 
ences developed from facts not in evidence: (1) that there was probable 
cause to arrest Germane, and (2) that the officers may have mistaken 
Kitchens for him. Nonetheless, this language was picked up by the Cali- 
fornia Supreme Court in Hill as support for the validity of Miller’s arrest.1® 

The Supreme Court placed its imprimatur on these cases 2° and con- 


cluded: 


The upshot was that the officers in good faith believed Miller was Hill and 
arrested him. They were quite wrong as it turned out, and subjective good-faith 
belief would not in itself justify either the arrest or the subsequent search. But 
sufficient probability, not certainty, is the touchstone of reasonableness under the 
Fourth Amendment and on the record before us the officers’ mistake was understand- 
able and the arrest a reasonable response to the situation facing them at the time.” 


The second step in the Court’s holding was to transfer the validity of 
Miller’s arrest to the search of Hill. The Court said: 





15. The court seemed to find no difference between determining on the one hand civil 
liability of an officer who makes a mistaken arrest and applying exclusionary rules 
of evidence on the other. It would seem that greater leeway would be allowed 
before placing tort, hence monetary, liability on a well-meaning police officer, than 
in strictly construing rules of evidence in a criminal trial. 

16. 46 Cal. 2d 260, 294 P.2d 17 (1956). 

17. Id. at 263, 294 P.2d at 20. 

18. “A peace officer may make an arrest in obedience to a warrant delivered to him, 
or may, without a warrant, arrest a person: ... 3. When a felony has in fact been 
committed, and he has reasonable cause for believing the person arrested to have 
committed it.” Stats. 1872, as amended, Cat. Pen. Cone § 836, subd. (3) (West 
1970). 

19. Significantly, the California Penal Code has been amended since Kitchens and now 
reads: A peace officer may . . . without a warrant, arrest a person: .. . 3. When- 
ever he has reasonable cause to believe that the person to be arrested has committed 
a felony, whether or not a felony has in fact been committed. Cat. PEN. Cope 
§ 836, subd. (3) (West 1970). 

20. 401 U.S. 797, 802-03 n.5 (1971). An amicus curiae brief attempted to distinguish 
Miller and Campos, supra. Brief for Archie William Hill as Amicus Curiae at 7, 
Hill v. California, supra. 

21. 401 U.S. at 801. 
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In these circumstances the police were entitled to do what the law would have 
allowed them to do if Miller had in fact been Hill, that is, to search incident to 
arrest and to seize evidence of the crime the police had probable cause to believé 
Hill had committed.”* 


No authority was cited for this pronouncement. The Court emphasized 
the general “reasonableness” of the police officers’ actions, in light of “the 
factual and practical considerations of everyday life.” 2° 

The effect of the holding appears to be that, though the Court will not 
go so far as to rely on an officer’s subjective good faith standing alone to 
justify a warrantless search and seizure, there will be situations where 
it will measure his good faith belief alongside other evidence to uphold 
a search, at least in “mistaken arrest” cases. This may be conceptualized 
as a “corroboration” of the officer’s good faith. Facts the Court found 
persuasive in Hill were that Miller denied knowledge of guns in the apart- 
ment though one was in plain view; that persons arrested often give false 
identification; and that Miller was in a theretofore locked apartment and 
gave no “convincing” explanation as to how he got in.24 The Court did not 
comment on the fact that one of the children outside, who had told the 
officers which apartment was Mr. Hill’s, could possibly have been asked 
if Miller was Hill.25 Also, it may be subject to debate how many persons 
who are mistakenly arrested give false identification. To be sure, the police- 
man does not know he is making a mistake, but it seems strained to base 
the validity of such searches on the hypothesized propensity of arrestees 
to lie. 

Lurking in the background of the Hill decision is the spectre of apparent 
authority to consent to a search. California has employed this much 
criticized doctrine to validate a search if the “consenter” believed he had 
such authority as would permit authorizing a search, and/or the police 
believed he has such authority.27 The Supreme Court has deemed use of 
this doctrine “strained” and “unrealistic.” 2° Its most obvious fault is the 
ease with which one may inadvertently clothe another with “authority” 
to consent to a search of his belongings. 2? One commentator has said: 


By hinging the reasonableness of a search on the subjective beliefs of the consenter 





22. Id. at 802. 

23. Id. 

24. Id. at 801; see n.8. 

25. 67 Cal. Rptr. at 390; see the discussion in Amicus Curiae Brief, supra note 20, at 6. 

26. See 69 Cal. 2d at 554, 446 P.2d at 524, 72 Cal. Rptr. at 644 n.5. 

27. Cases are collected in Bielicki v. Superior Court, 57 Cal. 2d 602, 608, 371 P.2d 288, 
291, 21 Cal. Rptr. 552, 555 n.1 (1962). 

28. Stoner v. California, 376 U.S. 483, 488 (1964). 

29. Viz., the instant case. Significantly, the California Supreme Court in Hill chose to 
describe its holding there as “[no] more obnoxious” than those apparent-authority- 
to-consent cases wherein there was no mistake. 69 Cal. 2d at 555, 446 P.2d at 525, 
72 Cal. Rptr. at 645. 
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and the police searchers, a premium is placed on mistake and unawareness.*° 


The Supreme Court does not ostensibly rest its opinion on implied 
consent. It speaks rather of the police being “entitled” to what the law 
would have allowed them to do if they had properly arrested Hill and not 
his surrogate. However, the transfer of the validity of Miller’s arrest to 
Hill looks much like the transfer of power to consent to a search of an- 
other’s property; particularly, when both are based on the good faith 
beliefs of the arresting officer. It seems the Court has avoided grappling 
with “consent” by not mentioning it by name, but merely applying its 
result. 

Does the Hill Case represent *! (despite the Court’s protestations to the 
contrary) substitution of a “good faith” rule for the more objective “prob- 
able cause” rule? *? Is not any attempted “corroboration” of a police 
officer’s good faith doomed to failure because it magnifies the defects in 


{a]Jn arrest without a warrant [which] bypasses the safeguards provided by an 
objective predetermination of probable cause, and substitutes instead the far less 
reliable procedure of an after-the-event justification for the arrest or search, too likely 
to be subtly influenced by the familiar shortcomings of hindsight judgment[? ]** 


What sort of factors are going to be available in the usual cases which 
an officer will present to justify his own exercise of good faith? By and 
large he will point to physical resemblance. But, if he has not used a 
photograph (as in most “mistake” cases, he will not have), physical de- 
scriptions are limited to weight, height, race, skin hue, along with hair 
and eye color. One should reflect on how an off-hand description given 
by a store owner of a black man or a “hippie type” who robbed him 
would fill the above categories. 

One underlying policy consideration was well stated by Judge Ford who 
decided the case in the California District Court of Appeals: 


While the doctrine of probable cause assures a balance between the rights of 
the individual and those of the government with respect to the matter of arrest, the 
constitutional protection against unreasonable searches, particularly of a person’s 
home, would be less than complete if a plenary search could be justified as incident 
to an arrest of a person mistakenly believed by an officer to be in immediate charge 





30. Comment, Third Party Consent to Search and Seizure, 33 U. Cut. L. Rev. 799, 803 
n.35 (1966). See also 12 U.C.L.A. L. Rev. 614 (1965). 

31. It is recognized that the impact of the instant case may be less extensive post- 
Chimel. A search limited to a mistaken arrestee’s person or area under his immedi- 
ate control may seldom turn up evidence relating to the intended arrestee. 

32. The Court has adopted this approach in “stop and frisk” situations; but, note that 
there still must be probable cause to believe evil is afoot coupled with a likelihood 
of danger to the officer. Terry v. Ohio, 392 U.S. 1 (1968). Both of these indicia are 
easily measurable objectively. Furthermore, the likelihood of danger to the search- 
ing officer is an important consideration. 


33. Beck v. Ohio, 379 U.S. at 96. 
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of the premises. Such a case is not one when the right of privacy must reasonably 
yield to the right of search.** 


The decision to the contrary by the Supreme Court rests on this language: 


When judged in accordance with “the factual and practical considerations of every- 
day life on which reasonable and prudent men, not legal technicians, act,” Brinegar 
v. United States, 338 U.S. 160, 175 (1949), the arrest and subsequent search was 
reasonable and valid under the Fourth Amendment.** 


Each of these views has as underpinning one side of the current argu- 
ment concerning criminal law enforcement today. The timely question 
among laymen and lawyers alike is the extent to which a reviewing 
court is going to protect the decision of a police officer made in a “re- 
sponse to [a] situation facing [him] at the time”.** Traditionally, courts 
have evaluated a police officer’s actions alongside an objective standard 
probable cause: Were there such facts present as would have led a rea- 
sonably prudent man to conclude that a crime had been committed and 
that this arrestee committed it? Now, a court wishing to exculpate an 
errant law-enforcement officer (or the officer, to protect himself after the 
fact) can find safe harbor in such language as “his bona fide belief in 
the correctness of his actions.” The Supreme Court in the Hill decision has 
clearly left this latter option available to trial courts, when most would 
have guessed it had ceased to exist. The case may prove to be a bellwether 
of post-Warren Court decisions involving individual rights. 





34. 67 Cal. Rptr. at 391. 
35. 401 U.S. at 801. 
36. Id. 





Relford v. Commandant 


CONSTITUTIONAL LAW: MILITARY JURISDICTION: COURTS-MARTIAL 
JURISDICTION OVER OFFENSES COMMITTED ON BASE IN VIOLATION 
OF SECURITY OF PERSON OR PROPERTY UPHELD. 

Relford v. Commandant, 397 U.S. 934 (1970). 


Lieutenant David A. Monaco, JAGC, USNR* 
Lieutenant Kenneth F. Ripple, JAGC, USNR} 


IN 1961, the accused, an Army corporal on active duty, was con- 
victed by general court-martial of two specifications of rape and two of 





* Lieutenant Monaco is currently serving in the Military Justice Division, Office 
of the Judge Advocate General. He received his J.D. degree from the University of 
Florida in 1968. He is a member of the Bar of the State of Florida, Fifth Circuit 
Court of Appeals and U.S. Court of Military Appeals. 


+ Lieutenant Ripple is currently assigned to the Military Justice Division, Office 
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kidnapping. The offenses were committed while the accused was off duty 
and in civilian clothes, but on the military reservation at Fort Dix, New 
Jersey. One victim, a 14-year-old sister of an enlisted man, was raped 
after she was abducted at knife-point from an automobile in a parking 
lot of a military hospital where her brother was visiting his wife. The 
other victim, an employee at the Post Exchange, was the wife of an airman 
and resided at McGuire Air Force Base, adjacent to Fort Dix. As she 
was driving from her home to the Post Exchange, the accused gained 
entry to her automobile from the passenger side. He placed a knife at her 
throat and ordered her to drive to a secluded area of the base where she 
also was raped. Relford was convicted of all charges and specifications 
and sentenced to reduction to the lowest enlisted pay grade, forfeiture 
of all pay and allowances, and death. Upon review by an Army Board of 
Review,! the sentence was commuted to confinement at hard labor for 
30 years, total forfeitures, reduction to pay grade E-1 and a dishonorable 
discharge. The United States Court of Military Appeals denied the accused’s 
petition for review on 24 September 1963.? 

Four years later, Relford, while in custody of the United States Dis- 
ciplinary Barracks at Leavenworth, Kansas, petitioned the United States 
District Court, and later the Tenth Circuit Court of Appeals,* for habeas 
corpus, alleging, among other things, inadequate representation of counsel. 
Neither court granted relief. A short time later the United States Supreme 
Court decided O’Callahan v. Parker.4 Subsequently, the Supreme Court 
granted certiorari in Relford’s case “limited to retroactivity and scope” 
of the O’Callahan decision.’ HELD: Courts-martial have jurisdiction over 
offenses by a serviceman committed on base and in violation of the security 
of a person or property there. The Court did not reach the issue of retro- 
activity. 

Military jurisdiction finds its source in article I, section 8, clause 14 
of the United States Constitution, which authorizes the Congress to “make 
rules for the Government and Regulation of the land and naval Forces.” 
In addition, the fifth amendment excepts “cases arising in the land or 
naval forces, or in the militia” from the requirements of prosecution by 
indictment and trial by jury. Prior to 1969, it had been widely assumed 
that courts-martial had jurisdiction over all crimes committed by all serv- 
icemen merely as a consequence of the active-duty status of the criminal 





of the Judge Advocate General. He received the J.D. degree from the University 
of Virginia, and is currently a candidate for the LL.M degree at The George 
Washington University. 


. No. 407213 (ABR 11 Jun. 1963). 

. United States v. Relford, 14 USCMA 678 (1963). 

. Relford v. Commandant, 499 F.2d 824 (10th Cir. 1969). 

. 395 U.S. 258 (1969). 

. Relford v. Commandant, 397 U.S. 934 (1970). 

. O'Callahan v. Parker, 395 U.S. 258 (1969); Ex parte Quirin, 317 U.S. 1 (1942). 
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accused.” In 1969, however, the United States Supreme Court destroyed 
that assumption in the landmark O’Callahan v. Parker decision.* The mili- 
tary was pointedly informed that unless a crime was in some way “service- 
connected,” there could be no court-martial jurisdiction. At that time, 
however, the Court did not attempt to define the boundaries of service- 
connection, but made abundantly clear that the fact of military status, 
standing alone, does not confer military jurisdiction. 

Although O’Callahan has been the subject of numerous decisions by both 
Federal intermediate appellate courts® and the United States Court of 
Military Appeals,!° Relford represented the first examination of its scope 
by the Supreme Court. Relford’s basic argument was two-fold. He contended, 
initially, that the phrase “service-connected” imports that courts-martial 
have jurisdiction only when the crime itself is purely military in nature; 
that is, “one involving a level of conduct required only of servicemen 
and, because of the special needs of the military, one demanding military 
disciplinary action.” !1 Consequently, only crimes such as absence offenses 
and order violations are cognizable by the military courts. In addition, 
Relford argued that since O’Callahan was retrospective in application— 
his case being within the O’Callahan rule—the court-martial that tried 
him was, therefore, without jurisdiction. The Court, adopting what it 
termed an “ad hoc approach,” rejected the appellant’s first contention, 
and thus never reached the second. 

For the judge advocate, the decision is important in three major respects. 
Initially, it put to rest the argument advanced after the decision in O’Calla- 
han that court-martial jurisdiction was limited solely to military crimes.’ 
The Court was emphatic in saying that O’Callahan was not to be “inter- 
preted as confining the court-martial to the purely military offenses that 
have no counterpart in nonmilitary criminal law.” !? It logically may be 
inferred, therefore, that the Court has recognized a legitimate interest 
on the part of the Armed Forces in the trial and punishment of criminal 
offenders that transcends purely military matters. This attitude of apparent 
trust in the fundamental fairness of the court-martial process offers a strik- 
ing contrast to the one adopted by the Court in O’Callahan, and should 





7. Kinsella v. Singleton, 361 U.S. 234, 243 (1960); Grafton v. United States, 206 
| U.S. 333, 348 (1907); Johnson y. Sayre, 158 U.S. 109, 114 (1895); Smith v. 
Whitney, 116 U.S. 167, 184 (1886) ; Ex parte Milligan, 71 U.S. (4 Wall.) 2, 123 
(1866). 
. Cases cited note 6 supra. 
9. See, e.g., Zenor v. Vogt, 434 F.2d 189 (5th Cir. 1970); King v. Moseley, 430 F.2d 
732 (10th Cir. 1970); Silvero v. Chief of Naval Air Basic Training, 428 F.2d 
1009 (Sth Cir. 1970); Harris vy. Ciccone, 417 F.2d 479 (8th Cir. 1969), cert. 
denied, 397 U.S. 1078 (1970) ; Latney v. Ignatius, 416 F.2d 821 (D.C. Cir. 1969) ; 
Gallagher v. United States, 423 F.2d 1371 (Ct. Cl. 1970), cert. denied, 400 U.S. 
849 (1970). 
10. Relford v. Commandant, 401 U.S. 355 n.8 (1971). 
11. Id. at 363. 
12. See, e.g., Zenor v. Vogt, 434 F.2d 189 (5th Cir. 1970). 
. 401 US. at 368. 
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tend to assuage part of the sting of Justice Douglas’ knife-like language 
in the latter case." 

The Relford decision also reaffirmed the power of the military com- 
mander to maintain the security of his base and insure the safety of the 
property and persons properly aboard the facility. The Court first recog- 
nized the extent of the commanding officer’s authority in Cafeteria Workers 
v. McElroy.> After reviewing the traditional bases of the military com- 
mander’s power, the Court there found no fifth-amendment violation 
where a commanding officer summarily excluded a civilian worker from 
his military reservation. More recently, two lower Federal courts added 
new dimensions to the commanding officer’s power. In the first case, Dash 
v. Commanding General,!® an Army post commander issued a regulation 
limiting the right to distribute periodicals and publications on the installa- 
tion unless prior approval from the commander was obtained. After a 
detailed discussion of the first-amendment rights of servicemen, the 
United States District Court for South Carolina held that the post com- 
mander had the power to limit the on-base distribution of printed matters 
where there was a reasonable basis to conclude that the distribution would 
represent “a clear danger to the loyalty, discipline, or morale of his 
troops.” 17 Additionally, it held that the commander did not abuse his author- 
ity when he denied a serviceman’s request to hold an open public meeting 
on base to discuss the legality and morality of the war in Vietnam. In 
the second decision, Yahr v. Resor,1* the Fourth Circuit Court of Appeals 
held along similar lines that a preliminary injunction prohibiting a base 
commander from interfering with the distribution of a serviceman’s news- 
paper on a military reservation was properly denied because of the need 
for security and discipline. The question of whether the base commander 
had a proper basis for prohibiting the distribution was, however, left to 
the trial court for initial decision. Finally, in Relford, the Supreme Court, 
by rejecting the petitioner’s argument based on lack of jurisdiction, re- 
emphasized the near-plenary authority of the commander with respect 
to security and stressed the adverse impact that crimes on base have on 
morale, discipline, and the reputation and integrity of the installation. 
More importantly, as in Cafeteria Workers, the Court again specifically 
recognized the “responsibility of the military commander for maintenance 
of order in his command and his authority to maintain that order.” !® 

Though the legal concept is still in the formative stage, the holdings of 





14. Perhaps the most oft-quoted of Justice Douglas’ barbs indicated that “[c]ourts- 
martial as an institution are singularly inept in dealing with the nice subtleties 
of constitutional law.” 395 U.S. at 265. 

15. 367 U.S. 886 (1961). 

16. 307 F.Supp. 849 (D.S.C. 1969), aff'd, 429 F.2d 427 (4th Cir. 1970), cert. denied, 
28 U.S. 333 (1971). 

17. Id. at 855. 

18. 431 F.2d 690 (4th Cir. 1970). 

19. 401 U.S. at 367. 
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Cafeteria Workers and Relford cause one to ponder the true magnitude 
of the military commander’s authority in other constitutional areas. Might 
commanding officers now, for example, authorize searches of vehicles 
properly on the installation where they have a mere suspicion, not amount- 
ing to probable cause, that base security is jeopardized? 2° Obviously, 
no answer will be forthcoming based on the current meager case law 
since the outer limits of the commander’s authority have not yet been 
judicially defined. Nevertheless, Relford’s progeny should have a tremen- 
dous impact on this vital area of military concern. 

The third important aspect of Relford is that it made clear that there 
is no magic formula for determining if a given criminal act is sufficiently 
service-connected to permit trial by court-martial. The Court indicated 
that jurisdiction depends solely on an ad hoc inquiry into whether the 
facts support a finding of service-connection, and conveniently listed twelve 
elements to be used as guidelines for the inquiry.” 

The legal principles articulated by Relford, however, constitute only 
part of the decision’s message. While explicitly disclaiming any recon- 
sideration of O’Callahan,?2 the decision is, as pointed out previously, 
markedly devoid of any characterization of the military justice system 
as basically unfair. On the other hand, perhaps the most disturbing aspect 
of Relford is the manner in which the Court reserved further expansion 
of this ad hoc approach for its own future decisions.2* The decisions of 
the United States Court of Military Appeals construing O’Callahan were, 
for the most part, ignored by the Supreme Court except when they were 
bunched together in a footnote to illustrate the concern O’Callahan had 





20. Lieberman, Cafeteria Workers Revisited: Does the Commander have Plenary Power 
To Control Access To His Base, 25 JAG J. 53 (1970) ; Wille and Catlin, Shakedown- 
Main Gate Searches of Departing Civilians, 21 JAG J. 132 (1967). 

21. The Court listed the following elements to be considered (401 U.S. at 365): 

1. The serviceman’s proper absence from the base. 

2. The crime’s commission away from the base. 

3. Its commission at a place not under military control. 

4. Its commission within our territorial limits and not in an occupied zone of a 
foreign country. 

5. Its commission in peacetime and its being unrelated to authority stemming 
from the war power. 

6. The absence of any connection between the defendant’s military duties and the 


crime. 

7. The victim’s not being engaged in the performance of any duty relating to 
the military. 

8. The presence and availability of a civilian court in which the case can be 
prosecuted. 


9. The absence of any flouting of military authority. 
10. The absence of any threat to a military post. 
11. The absence of any violation of military property. One might add still another 
factor implicit in the others: 
12. The offense’s being among those traditionally prosecuted in civilian courts. 
22. 401 U.S. at 360. 
23. Id. at 369. 
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generated.”4 Indeed, although the Court of Military Appeals had previously 
considered the issues in Relford,2> the Supreme Court cited neither the 
holdings nor the rationale of those decisions in its own analysis of the 
issues. If this method of proceeding indicates that the Supreme Court in- 
tends to retrace the long, complicated analysis so painstakingly followed 
by the highest military appellate court in deciding O’Callahan-generated 
questions, Relford appears to be inconsistent with the role previously ac- 
corded the United States Court of Military Appeals in Noyd v. Bond.?6 
There, the Supreme Court specifically noted that Congress had designed 
the Court of Military Appeals to provide the military justice system with 
appellate review by jurists who had a “fully developed understanding 
of the distinctive problems and legal traditions of the Armed Forces.” 2” 
To this designated court, noted Mr. Justice Harlan, “Congress has con- 
fided primary responsibility for the supervision of military justice in this 
country and abroad.” 28 One would therefore expect the Supreme Court 
to give considerable weight to the decisions of the Court of Military Appeals 
in resolving the limits of service-connection, just as it would carefully 
consider the pronouncements of any other tribunal on a mixed question 
of fact and law.?® Indeed, it is precisely on a question such as “service- 
connection” that the expertise of a body familiar with military life and 
customs can play a vital role in making distinctions not readily apparent 





24. Id. at 358 n.8. 

25. United States v. Fields, 19 USCMA 119, 41 CMR 31 (1969); United States v. 
Allen, 19 USCMA 31, 41 CMR 31 (1969); United States v. Riehle, 18 USCMA 
603, 40 CMR 315 (1969); United States v. Henderson, 18 USCMA 601, 40 CMR 
313 (1969) ; United States v. Crapo, 18 USCMA 594, 40 CMR 306 (1969). On the 
retroactivity issue, see Mercer v. Dillon, 19 USCMA 264, 41 CMR 264 (1970). 

26. 395 U.S. 603 (1969). 

27. Id. at 604. 

28. Id. at 605. 

29. “The Supreme Court commonly holds that because of such practical considera- 
tions as the expertness of an agency or its staff, a question of determining what 
decision to make on undisputed or established facts is a question of fact and not 
a question of law.” 4 Davis, ADMINISTRATIVE Law § 30.03 (1958). On this theory, 
the Court has traditionally given great weight to the decisions of judicial and 
quasi-judicial bodies set up by the Congress to adjudicate matters in areas re- 
quiring special expertise. See Alleghany Corp. v. Berswick and Co., 353 U.S. 151 
(1957) ; Colorado Interstate Gas Co. v. Federal Power Commission, 324 U.S. 581 
(1945); Schields v. Utah Idaho Central R. Co., 305 U.S. 177 (1938); Adams v. 
Mills, 286 U.S. 397, 409-10 (1932); Pennsylvania Co. v. United States, 236 U.S. 
351 (1915); United States v. Louisville and Nashville R. Co., 235 U.S. 314, 320 
(1914) ; Cincinnati, N.O. & J.P. Ry. Co. v. Interstate Commerce Commission, 162 
U.S. 184 (1896). The Court displayed a similar rationale in its review of decisions 
of the United States Tax Court until the Congress expressly stipulated that appel- 
late review of such decisions was to be “in the same manner and to the same 
extent as decisions of the district courts in civil actions tried without a jury. .. .” 
26 U.S.C.A. 7482(a). The purpose of this statutory change was “to remove from 
the law the favored position (in comparison with the District Court and the Court 
of Claims rulings in tax matters) enjoyed by the Tax Court under this Court’s 
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to the uninitiated observer.*° Unless the Supreme Court intends to alter 
its holding in O’Callahan significantly, retracing the analysis already 
followed by the United States Court of Military Appeals seems wasteful. 
Such a course would not only cast the law into a state of uncertainty once 
again, but would also amount to an exercise in “second guessing” the 
determinations of a court which, under a specific congressional mandate, 
has arrived at very specific findings as to the military significance of myriad 
factual situations in deciding the question of jurisdiction. 

It should finally be reiterated that the Supreme Court saved for another 
day the question of O’Callahan’s retroactivity. In doing so it, in effect, 
let stand the United States Court of Military Appeals decision in Mercer 
v. Dillon,®! that O’Callahan will be applied only to those cases that were 
not final before 2 June 1969, the date of that decision.*? Here, too, it is 
hoped that the Supreme Court, should it decide to confront this issue, 
will give due weight to the United States Court of Military Appeal’s finding 
that retroactive application would be extremely disruptive in the efficient 
and even-handled administration of military justice. 





ruling in Dobson vy. Commissioner, 320 U.S. 489.” Commissioner v. Duberstein, 
363 U.S. 278 n.13 (1960). See also Burns v. Wilson, 346 U.S. 137, 139 (1953) where 
the Court stated that “in military habeas corpus the inquiry, the scope of matters 
open for review, has always been more narrow than in civil cases.” While this 
sentence certainly does not preclude such a fundamental inquiry as the basis of 
jurisdiction [O’Callahan v. Parker, 395 U.S. 258, 265 (1969) ], it is compatible with 
the basic reluctance of appellate courts to redetermine questions based upon com- 
plex factual determinations. 

30. “Military law, like state law, is a jurisprudence which exists separate and apart 
from the law which governs in our federal judicial establishment. This Court has 
played no role in its development; we have exerted no supervisory power over 
the courts which enforce it; the rights of men in the armed forces must perforce 
be conditioned to meet certain overriding demands of discipline and duty, and 
the civil courts are not the agencies which must determine the precise balance 
to be struck in this adjustment. The Framers expressly entrusted that task to 
Congress.” Burns v. Wilson, 346 U.S. 137, 140 (1953). 

31. 19 USCMA 264, 41 CMR 264 (1970). 

32. Several Federal courts have also considered the question of O’Callahan’s retro- 
spectivity. Most have agreed that it has prospective applications only. See, e.g., 
Williamson v. Alldridge, 320 F. Supp. 840 (W.D. Okla. 1970); Thompson v. 
Parker, 308 F. Supp. 904 (M.D. Pa. 1970); Gosa v. Mayden, 305 F. Supp. 1186 

(N.D. Fla. 1969); but see United States ex rel. Flemings v. Chafee, Order No. 

70—C-1267 (E.D.N.Y., filed July 19, 1971). 
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United States v. Haynes 


MEDICAL CaRE RECOVERY ACT: DEFENSES: IMMUNITY OF 
HUSBAND TORTFEASOR FROM SUIT BY INJURED WIFE. United 
States v. Haynes, 445 F.2d 907 (5th Cir. 1971). 


Lieutenant Stephen Dombrink, JAGC, USNR* 


ON SEPTEMBER 21, 1966, Air Force serviceman Joseph Haynes, 
accompanied by his wife Vida, was operating the family car in Irvin, 
Louisiana. Mr. Haynes’ negligent driving caused an accident which resulted 
in serious physical injuries to his wife. As a military dependent, Mrs. 
Haynes was entitled to medical care at Government expense;! and be- 
cause of her injuries, she did receive treatment valued at $1,025.25. 

Pursuant to the Medical Care Recovery Act? [hereinafter called the 
Act], the United States sued Mr. Haynes and the Allstate Insurance Com- 
pany ® in the District Court for the Eastern District of Louisiana to recover 
the cost of medical care furnished to Mrs. Haynes. The district judge, how- 
ever, granted a joint motion to dismiss the case on the ground that the 
defendants were free from liability, reasoning that, under Louisiana law, 
a wife’s claim for medical expenses is a community claim‘ that must 
be brought by the husband as master of the marital community.’ There- 
fore, if Mrs. Haynes had personally incurred the medical expenses, she 
could not have sued her husband for damages. 

On appeal, the Court of Appeals for the Fifth Circuit faced a single 
issue: Does this personal defense of the husband, derived from the state’s 
community property law, defeat the United States’ claim under the Act? 

The court first noted that the Act gives the United States an independent 
right of action, and not merely a derivative or subrogated one.® Then 





* Lieutenant Dombrink is now serving as Head of the Medical Care Recovery 
Act Branch, Litigation and Claims Division, of the Office of the Judge Advocate 
General. He received his J.D. degree from the University of California at Berkeley 
(Boalt Hall). 


. 10 U.S.C. §§ 1071, 1072(2) (A) (1970). 

- 42 U.S.C. §§ 2651-2653 (1964). 

3. Louisiana permits a direct action against an insurance company. La. Rev. Stat. 
§ 22:655 (West Supp. 1971). 

4. See Lanza v. De Ridder Coca Cola Bottling Co., 3 So. 2d 217, 220 (La. App. 1941) ; 
Sanders v. P. & S. Ins. Co., 125 So. 2d 24, 27 (La. App. 1960); McConnell v. 
Travelers Indemnity Co., 346 F.2d 219, 220 (5th Cir. 1965) (applying Louisiana 
law). 

5. La. Cope Civ. Proc. § 686 (West Supp. 1971). But while the right of action for 
a wife’s medical expenses belongs to the community she may sue in her own 
name for her personal injuries. La. Civ. Cope § 2334 (West 1971). 

6. The Act reads in relevant part: “In any case in which the United States is au- 

thorized by law to furnish hospital, medical, surgical, or dental care . .. to a 

person who is injured . . . under circumstances creating tort liability upon some 
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the court cited its earlier decision in United States v. Fort Benning Rifle 


and Pistol Club,’ which had said: 


. . . [T]he Act creates in the United States an independent right of recovery. 
This right, however, is “subrogated” to the extent that it is subject to any state 
substantive defenses which would negate the requirement that the injury arise 
“under circumstances creating a tort liability upon some third person.” 


[T]he United States, under this Act, “stands in the role” of a subrogee only to 
the extent that its independent right to recover depends upon the determination under 
state law as to when the circumstances create tort liability in some third person. 
This right is subject only to those substantive state doctrines which create or negate 
such liability [footnotes omitted by the court]. 


The court in Haynes agreed: a defense that has nothing to do with the 
creation of tort liability does not defeat the Government’s claim. For ex- 
ample, a state statute of limitations does not.’ And neither does a statute 
that gives the claim for an infant’s medical expenses to his parents (who 
themselves could not sue because of the father’s contributory negligence) .° 

Moreover, the court felt that tort liability was the only condition intended 
by Congress: 


Aside from the single limitation contained in the Act, namely that the defendant 
must have committed a tortious act, Congress necessarily created the right of inde- 
pendent action “to free its right of subrogation from the vagaries of state law.” 
United States v. Merrigan, 389 F.2d 21, 24 (3d Cir. 1968) .° 


Held: The Louisiana rule was a procedural device that is “in no way a 
circumstance creating or negating tort liability.” 1! It “relates to whether 
the injured person can recover for the tort, not whether an actionable tort 
in fact was committed.” !2 For that reason, the lower court’s decision was 
reversed, and the case was remanded with directions to enter judgment 
for the United States. 


II 
Is the requirement that a person be injured “under circumstances cre- 


ating a tort liability upon some person” the only condition to the Govern- 
ment’s cause of action? Some of the earlier decisions implied that the 








third person . . . to pay damages therefor, the United States shall have a right 

to recover from said third person the reasonable value of the care and treatment 

so furnished . . . and shall, as to this right be subrogated to any right or claim 
that the injured ... person... has against such third person.” 

. 387 F.2d 884, 887 (5th Cir. 1967). 

8. Id.; United States v. Gera, 409 F.2d 117 (3d Cir. 1969). This latter case held 
that the Government’s claim was limited only by a 3-year Federal statute [28 
U.S.C. § 2415(b) (Supp. V, 1970)] that applies to claims “founded upon tort.” 

9. United States v. Housing Authority of the City of Bremerton, 415 F.2d 239 (9th 
Cir. 1969). 

10. 445 F.2d 910 (5th Cir. 1971). 

11. Id. at 910. 

12. Id. 


~ 
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reference to subrogation in section 2651(a) creates an additional limita- 
tion.!3 But the more recent decisions '4 (now including Haynes) make 
clear that this is not so. Rather, the reference to subrogation is meant only 
to give the Government one of the three procedural tools that it has to 
enforce its claim: 

(a) The Government may assert the claim independently (by intervening 
or joining in the injured party’s suit, or by starting separate legal 
proceedings after a 6-month waiting period). 

(b) The Government’s claim is subrogated to the injured party’s right to 
recover to the extent of the medical expenses incurred. 

(c) The injured party may be required to assign his claim or cause of 
action to the extent that it includes Government medical care.1® 

With few exceptions,’ the reported cases have discussed only the inde- 

pendent right. This is odd, for in the everyday enforcement of the Act, 
the right of subrogation may be more important.!” It is subrogation that 
allows the Government to have its claim carried by the injured party as 
part of his suit for damages.'® 


III 
Does state or Federal tort law determine the liability of the third party? 
The Act does not tell us, but the answer must be state law.!® In this 
regard, the Act is much like the Federal Tort Claims Act ?° and the Federal 
tax law, both of which depend on state law to determine a number of issues. 





13. See United States v. Fort Benning Rifle and Pistol Club, 387 F.2d 884, 886-87; 
United States v. Guinn, 259 F. Supp. 119, 123 (D.N.J. 1966). 

14. See United States v. Housing Authority of the City of Bremerton, 415 F.2d at 241; 
United States v. York, 398 F.2d 582, 584 (6th Cir. 1968); United States v. Merri- 
gan, 389 F.2d 21, 24 (3d Cir. 1968). 

15. This is authorized by the last sentence of section 2651(a), but it is rarely used 
today by the military services. 

16. See United States v. Ammons, 242 F. Supp. 461 (N.D. Fla. 1965); Conley v. 
Maatala, 303 F. Supp. 484 (D.N.H. 1969); Carrington v. Vanlinder, 58 Misc.2d 
80, 294 N.Y.S.2d 413 (1968). 

17. See generally, Turner, Hospital Recovery Claims (42 U.S.C. 2651): The United 
States as Subrogee, 12 Jac L. Rev. 44 (1970) ; Long, Administration of the Federal 
Medical Care Recovery Act, 46 Notre DAME Law 253 (1971). 

18. A number of important questions remain unanswered by the courts: When the 
Government asserts its subrogated right (e.g. by having the injured party carry the 
Government’s claim), to what extent is it subject to “procedural” defenses that 
would not be valid against its independent right? To what extent can the injured 
party assert the claim for care at Government hospitals? When, unknown to the 
Government, the injured party uses Government medical bills to settle with the 
tortfeasor, can the Government recover part of the settlement? 

19. See generally, Bernzweig, Public Law 87-693, An Analysis and Interpretation of 
the Federal Medical Care Recovery Act, 64 Cor. L. Rev. 1257, 1262 (1964). 

20. 28 U.S.C. §§ 2671-2680 (1964). 
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In applying the state’s law, Haynes seems to make this distinction: sub- 
stantive defenses negate tort liability,21 but procedural ones do not. This 
is not very useful guidance. As the Supreme Court has pointed out, “[T]he 
line between ‘substance’ and ‘procedure’ shifts as the legal context 
changes.” 22 For example, in a Medical Care Recovery Act claim, a state 
statute of limitations is procedural because it has nothing to do with the 
creation of tort liability. But in a diversity case, a state statute of limitations 
is considered substantive.?* 

Useful or not, however, this distinction will likely be used again to de- 
cide whether a particular defense negates tort liability.?4 

On the facts given in the Haynes decision, it was easy to decide the case. 
But beneath the surface, Haynes concealed a more difficult issue. The court 
curiously did not even mention that Louisiana also has a husband-wife 
immunity statute: 


As long as the marriage continues and the spouses are not separated judicially a 
married woman may not sue her husband except for: 
(1) A separation of property; 
(2) The restitution and enjoyment of her paraphernal property; 
(3) A separation from bed and board; or 
(4) A divorce.”® 
If this statute had been considered by the court, would the result have 
been the same? Logically, yes. Husband-wife immunity is procedural in 
Louisiana. As the state’s Supreme Court said in Smith v. Southern Farm 
Bureau Ins. Co.,?6 


The immunity created by LSA-R.S. § 9:291 is not an exception to the creation of 
the substantive cause of action; it is merely a procedural bar to the wife’s right 
to sue the husband personally. 





21. “Tort liability” is a broad term. See, e.g., Zarrella v. Miller, 217 A.2d 673, 675 
(R.I. 1966): “[T]he term ‘liable in tort’ [as used in the Uniform Contribution 
Among Tortfeasors Act] means any person or persons who have negligently con- 
tributed to another’s injury, including a husband who has negligently contributed 
to his wife’s injury. The term refers to culpability.” 

22. Hanna v. Plumer, 380 U.S. 460, 471 (1965). 

23. Guaranty Trust Co. v. York, 326 U.S. 99 (1945). 

24. This distinction was not made in United States v. Moore, 311 F.Supp. 984 (M.D. 
Pa. 1970), which is now on appeal to the Third Circuit. There, the wife of a 
serviceman injured her husband and children by negligently overturning the 
family car on the Pennsylvania Turnpike. When the United States sued to recover 
medical expenses, the court denied recovery without analyzing whether intra- 
family immunity was procedural or substantive under state law. (The court applied 
the law of Maine, the family domicile). If this court had analyzed state law, it 
should have decided for the Government. Me. Rev. Stat. § 19:166 (1965) allows 
the “wife to bring a civil action against her husband” in certain cases—but not 
a personal injury action. The language of this statute (“bring a civil action”) 
indicates that only the remedy is forbidden. See also Bedell v. Reagan, 159 Me. 
292, 192 A.2d 24 (1963). 

25. La. Rev. Stat. § 9:291 (1965). 

26. 247 La. 695, 174 So.2d 122 (1965). 
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But this does not necessarily mean that husband-wife immunity will 
never be a defense to the Government’s claim. The immunity is generally 
treated as procedural.2”7 However, a sure answer demands an analysis of 
the law of the particular state involved.”® 


IV 


A defense is surely irrelevant to tort liability if it occurs after the event 
causing the injury. Examples of such defenses are failure of the Govern- 
ment to notify a tortfeasor promptly,?® execution of a release by the in- 
jured party,®° and expiration ‘of a state statute of limitations.*! It is also 
no defense that a statute would bar an injured child’s parents from suing 
for medical expenses because one of them was contributorily negligent.*? 

On the other hand, some defenses always affect tort liability,®* because 
they concern how the accident happened: e.g., contributory negligence by 
the injured party, assumption of risk, and last.clear chance. (It is a sepa- 
rate issue whether the contributory negligence of the Government itself, 
committed by its agent involved in the same accident, will defeat a claim 
under the Act.34) 

Between these two extremes are defenses that depend on whether the 
state characterizes them as substantive or procedural: e.g., husband-wife im- 
munity, parent-child immunity, state sovereign immunity, and the partial 
defense created by an automobile guest statute. 





27. See e.g., Zarrella v. Miller, 217 A.2d 673 (R.I. 1966) ; Schubert v. August Schubert 
Wagon Co., 249 N.Y. 253, 164 N.E. 42 (1928); Puller v. Puller, 380 Pa. 219, 110 
A.2d 175 (1955) ; Amendola v. Amendola, 121 So. 2d 805 (Fla. App. 1960) ; Koplik 
v. C.P. Trucking Corp., 27 N.J. 1, 141 A.2d 34 (1958). 

28. Under common law, the immunity was both substantive and procedural. It was 
procedural because without it the husband would be both the plaintiff and de- 
fendant in the same lawsuit. It was substantive because the law conceived the 
husband and wife as having a single identity. However, the Married Women’s 
Acts have destroyed both these rationales. Today, the cases are often unclear why 
the immunity persists. See Note, 21 Rutcers L. Rev. 491 (1967). To determine 
a particular state’s law, see generally Annot., 43 A.L.R.2d 632 (1955); Prosser, 
Law oF Torts 879 (3d ed. 1964). 

29. United States v. Bartholomew, 266 F. Supp. 213 (W.D. Okla. 1967). 

30. United States v. Guinn, 259 F. Supp. at 123; United States v. Winter, 275 
F. Supp. 895 (E.D.Pa. 1967); United States v. Jones, 264 F. Supp. 11 (E.D.Va. 
1967) ; United States v. Greene, 266 F. Supp. 976 (N.D.III. 1967). 

31. Cases cited note 8 supra. 

32. United States v. Housing Authority of the City of Bremerton, 415 F.2d 239. 

33. This presumes that the term means “tort liability to the injured party.” If it meant 
tort liability in general (i.e. commission of a negligent or otherwise wrongful act), 
no defense against the injured party would be good against the Government. 
However, the words of the Act (“under circumstances creating tort liability upon 
some third person . . . to pay damages therefor”) apparently refer to damages 
payable to the injured party. 

34. Compare Maddux v. Cox, 382 F.2d 119 (8th Cir. 1967) with Nikiforow v. Ritten- 
house, 319 F. Supp. 697 (E.D.Pa. 1970). 
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From a practical point of view, the most important of these is the guest 
statute.*> Twenty-six states now have such statutes and two other states 
impose similar restrictions by judicial decision.** 

Twenty-three of the statutes are worded in such a way that they are 
substantive (and hence they prevent the creation of tort liability). These 
statutes provide either (a) that the guest has no “cause of action” *” or 
(b) that the owner or operator “shall not be liable” ** without some extra 
degree of negligence by the operator. 

But, the result should be different in those three states—California, 
Nevada, and Utah—where the guest statute apparently affects only the 
remedy and not the creation of the cause of action. For example, Cali- 
fornia Vehicle Code § 17158 (West 1960) reads in relevant part: 


No person who as a guest accepts a ride in any vehicle upon a highway without 
giving compensation for such ride, nor any other person, has any right of action for 
civil damages .. . unless plaintiff in any such action establishes that the injury or 
death proximately resulted from the intoxication or willful misconduct of the driver 
(emphasis added). 


And the Nevada and Utah statutes °° both provide that a guest “shall 
have no right of recovery” without intoxication or willful misconduct on 
the part of the driver. 

A statute that takes away a guest’s “right of action” or “right of re- 
covery” does not negate tort liability.“° It only fails to provide a remedy. 
In those three states, therefore, the Government should be allowed to col- 
lect its claim for medical expenses furnished to a guest even when there 
is only ordinary negligence by the operator. 

No state interest justifies refusal of the Government’s claim. The fre- 
quently stated purposes of the guest statutes—to prevent collusive suits 
and to protect host-drivers from “ungrateful” passengers—are completely 
irrelevant when applied to the Government. 





35. Of the 10 jurisdictions with the largest number of active-duty Navy and Marine 
Corps personnel, five have guest statutes (California, Virginia, Florida, Illinois, 
South Carolina) and five do not (North Carolina, Hawaii, Rhode Island, District 
of Columbia, Tennessee). 

36. See Comment, Judicial Nullification of Guest Statutes, 41 So. Cauir. L. Rev. 884 
(1968). This comment has an appendix listing all state statutes that limit the 
liability of an owner or operator of a motor vehicle to a guest. Since that article 
was written, Vermont has revoked its guest statute. 

37. See e.g., Fia. Stat. ANN. § 320.59 (1968); Int. Rev. Star. Ch. 95 1/2, § 10-201 
(1971) ; Micw. Stat. ANN. § 9.2101 (1968); S.C. Cope ANN. § 46-801 (1962); 
Cf. Va. Cope ANN. § 8-646.1 (1950) (no guest “shall be entitled to recover dam- 
ages” without the extra degree of negligence). 

38. See e.g., IND. Ann. Stat. §§ 47-1021, 1022 (1966); Onto Rev. Cope ANN. 
§ 4515.02 (Page 1953). 

39. Nev. Rev. Strat. § 41.180 (1967) ; Utan Cope Ann. §§ 41—9-1, -9-2 (1953). 

40. See 1 Am. Jur. 2d, Actions, § 2: “Although the courts sometimes confuse the 
terms ‘cause of action’ and ‘right of action’... in a legal sense these terms are 
not synonomous or interchangeable. A right of action is the right to presently 
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enforce a cause of action—a remedial right affording redress for the infringement 
of a legal right belonging to some definite person.” See also Adams v. Albany, 
80 F. Supp. 876, 881 (S.D.Calif. 1948): “A right of action is the right to pursue 
a judicial remedy. The cause of action is the entire state of facts that give rise 
to an enforceable claim.” 





United States v. Hook 


CRIMINAL PROCEDURE: ROLE OF MILITARY JUDGE: NECESSITY 
FOR PERSONAL DIALOGUE WITH ACCUSED. United States v. Hook, 
20 USCMA 516, 43 CMR 356 (1971) 


Lieutenant Colonel Charles J. Keever, USMC* 


IN A SERIES of recent decisions, the U.S. Court of Military Appeals 
has made it abundantly clear that the military judge must personally 
comply with the mandates of the court set forth in Donohew ! and in Care.” 
If there is even a trace of doubt left in any judge advocate’s mind about 
the absoluteness of this requirement of personal compliance by the trial 
judge, it should be put to rest by the latest decision in this series, United 
States v. Hook.’ 

In Hook, the accused had been charged with making 14 bad checks 
with intent to defraud and with two offenses of unauthorized absence, all 
of the offenses having allegedly occurred in Japan. The accused was an 
18-year old sailor who previously had never had any disciplinary prob- 
lems of any kind in the Navy, but the information required by Section 
0123f, JAG Manual, discloses that one of the accused’s unauthorized ab- 
sences had been terminated when the accused was apprehended by Japa- 
nese authorities for the wrongful appropriation of several motor vehicles. 
The accused was defended by a Navy lieutenant commander judge advo- 
cate. During the preliminary Article 39(a) session, after it was established 
that Hook intended to plead guilty, the trial defense counsel requested that 
after the judge had explained the elements of the offenses to the accused, 


I would then request leave of the court to allow me as defense counsel to question 
the accused concerning these various charges and specifications. As they are lengthy, 
I think this would serve the court to enable you to understand the basic offense 
without having to go on a so-called fishing expedition.* 





* Lieutenant Colonel Keever is currently serving as Head, Military Law Branch, 
Judge Advocate Division, Headquarters, U.S. Marine Corps. He received the J.D. 
degree from Harvard Law School in 1957. 


1. United States v. Donohew, 18 USCMA 149, 39 CMR 149 (1969). 

2. United States v. Care, 18 USCMA 535, 40 CMR 247 (1969). 

3. United States v. Hook, 20 USCMA 516, 43 CMR 356 (1971). 

4. Record of Trial, United States v. Hook, No. 70 3371 (NBR 19 Nov 1970). 
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This procedure was adopted. The judge personally carried out all the Care 
mandates up to the point where it became necessary to determine the factual 
predicate or basis for the guilty pleas. At this point the judge permitted 
the experienced trial defense counsel to conduct the questioning establish- 
ing what the accused had done and what he had intended. When the trial 
defense counsel had finished his questioning, the judge then asked a few 
additional questions to clear up some remaining areas of doubt. 

Hook’s guilty pleas were found to be provident, and he was duly con- 
victed and sentenced. 

Hook was represented by appellate defense counsel before the U.S. Navy 
Court of Military Review, and this counsel submitted the case for decision 
without specific assignment of error—i.e., Hook’s appellate defense counsel 
did not think that it was error for the military judge to have allowed 
Hook’s trial defense counsel to assist Hook in laying a factual basis for 
his guilty pleas, thus avoiding the possibility of a “fishing expedition” by 
the judge. 

In a per curiam decision, the Navy court noted “the unusual procedure 
of allowing the defense counsel, at defense counsel’s request, to elicit from 
the accused the factual basis for the accused’s guilty pleas,” but it further 
noted, “The military judge did finally make some factual inquiry of the 
accused and we are. satisfied that no prejudice was incurred in this case,” 
and it affirmed the judgment below.’ The Navy court did, however, make 
a prophetic admonition: 


. . . but judges are cautioned to maintain a clear line between their responsibilities 
and those of counsel.® 


When Hook petitioned the U.S. Court of Military Appeals, his appellate 
defense counsel still did not think that error had been committed by the 
judge’s having allowed Hook’s trial defense counsel to assist Hook in 
effectuating his guilty pleas, and no specific assignment of error was cited 
to the high court. That court, however, deemed the error to be so plain 
that it originally granted review without calling for briefs or argument 
on the merits of the issue.? The Government moved for, and obtained, 
permission to file briefs—but the Government’s further request for oral 
argument was denied.® 

In his opinion for the majority of the court, Judge Darden has cor- 
rectly and concisely summarized the position of the Government: 


Appellate Government counsel maintains that the appellant’s guilty plea was not 
rendered improvident by the assistance given him by counsel in establishing a 





5. United States v. Hook, No. 70 3371 (NBR 19 Nov 1970, p. 1). 

. Id. 

7. United States v. Hook, USCMA No. 23, 778, petition for review granted (18 Feb 
1971). 

8. Id.; Government’s motion for leave to file briefs granted (8 Mar 1971). The denial 
of oral argument became known only when the court published its decision with- 
out having permitted oral argument. 


an 
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factual basis for the plea because (1) the effect of a contrary holding would deprive 
Hook of his right to have assistance of counsel, (2) there is no constitutional re- 
quirement for a judge’s personal interrogation of an appellant, and (3) the judge’s 
personal interrogation is not required by military law.® 


Judge Darden has likewise clearly and concisely stated the position of 
the majority of the court on this matter: 


We disagree.° 
It is a very simple, elemental proposition for the majority of the court: 


This appellant was tried August 11, 1970. Consequently, the requirements this 
Court promulgated in United States vy. Care, 18 USCMA 535, 541, 40 CMR 247 
(1969), apply. . . . If the military judge or the president of a special court-martial 
does not personally discharge a responsibility of this type, we will reverse. 


And the futility of any staff judge advocate undertaking to apply the 
harmless-error doctrine in reviewing a conviction is made abundantly 
clear by the position taken by Chief Judge Quinn in dissent: 


No one reading this record can doubt that the accused was fully informed in open 
court of his right not to plead guilty, the elements of the offenses charged and of 
the consequences of a plea of guilty, and that he voluntarily and with full under- 
standing of all that is involved in a plea of guilty entered such pleas. It exalts 
form over substance to invalidate the plea because the inquiry was not conducted 
exclusively by the judge; and it will result in an empty gesture of procedural 
nicety because the accused has a pretrial agreement to plead guilty and there is no 
indication he will not again avail himself of it. I would, therefore, affirm the de- 
cision of the U.S. Navy Court of Military Review.” 


It will be noted that Judge Darden used the expression “If the military 
judge . . . does not personally discharge a responsibility of this type, we 
will reverse.” 13 The cases cited by Judge Darden '* make it clear that he 
has reference to the court’s mandates in both Care and Donohew. 

The Care mandate is now well-known, of course, but it has recently been 
restated by the Court in outline form, and it is suggested that it would 
behoove all judge advocates to commit this outline to memory and, if serv- 
ing as trial judge, always personally comply therewith, or, if serving as 
a reviewing judge advocate and discover that the trial judge did not per- 
sonally comply, recommend to the convening authority that he reverse 
and order a new trial. The restatement is: 

. . . These requirements are that the military judge (1) explain to the accused the 


elements of each offense charged, (2) question the accused about the latter’s ac- 
tions and intent, and (3) inform the accused that if he pleads guilty he waives 





9. United States v. Hook, 20 USCMA 516, 517, 43 CMR 356, 357 (1971). 

10. Id. 

11. Jd. (Emphasis added). 

12. Id. 

13. Jd. (Emphasis added). 

14. United States v. Care, 18 USCMA 535, 40 CMR 247 (1960); United States v. 
Donohew, 18 USCMA 149, 39 CMR 149 (1969); United States v. Fortier, 19 
USCMA 149, 41 CMR 149 (1969); United States v. Bowman, 20 USCMA 119, 
42 CMR 311 (1970). 
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the right against self-incrimination, the right to confront adverse witnesses, and 
the right to a trial of facts by members of a court-martial.!® 


The importance of a personal interrogation by the military judge was 
stressed in United States v. Palos,6 decided some months prior to Hook. 
In Palos, the judge had personally conducted the requisite Care inquiry, 
but had failed to state on the record his conclusion that the accused had 
made a knowing, intelligent, and conscious waiver of the right to a trial 
of the facts by a court-martial composed of an appropriate number of 
court members, of the right to confront and cross-examine adverse witnesses, 
and the right not to incriminate himself. The court held that so long as 
the judge had made a personal inquiry into the matter, it was not required 
that he verbalize his findings of fact. 

One does not have to rely on Judge Darden’s perhaps exasperated general 
dictum in Hook to determine with certainty that the court requires per- 
sonal compliance with the Donohew mandate as well as the Care mandate. 
This specific issue was raised in United States v. Bowman" where the 
court reiterated Donohew as follows: 


After reviewing courts-martial cases for almost 20 years, the Judges of this Court, 
concerned over whether individual accused adequately understood their right to 
the advice and assistance of counsel, as provided in Article 38(b), Code, supra, 
10 USC § 838, placed upon the law officer the personal responsibility for making 
such a determination. . . .1* 


In Bowman the judge had substituted for his personal explanation of the 
accused’s rights to counsel a written document executed prior to trial by 
the accused acknowledging that he had had his Article 38 rights explained 
to him and that he fully understood same; at the trial the accused identi- 
fied the document, stated that he understood everything on the document, 
and that he wanted to be represented by detailed counsel. The court reversed 
the conviction noting that, “[t]his exhibit and the accused’s response to the 
law officer’s inquiry that he understood ‘everything that is stated on there,’ 
is not ‘the accused’s personal response to direct questions incorporating 
each of the elements of Article 38(b), as well as his understanding of his 
entitlement thereunder.’” (Emphasis added by the court.) 19 

In United States v. Wagner,?® the court struck down another attempted 
deviation from personal compliance by the trial judge: 


In this case, the military judge, in his efforts to comply with the requirements laid 
down by this Court in . . . [Donohew] . . . asked defense counsel whether he had 
“explained to the accused his right concerning counsel prior to entering the court- 
room?” Upon receiving an affirmative reply, he requested counsel to state the 





15. United States v. Wimberly, 20 USCMA 50, 51, 42 CMR 242, 243 (1970). 
16. United States v. Palos, 20 USCMA 104, 42 CMR 296 (1970). 

17. United States v. Bowman, 20 USCMA 119, 42 CMR 311 (1970). 

18. Id. at 120, 42 CMR at 312. 

19. Id. at 121, 42 CMR at 313. 

20. United States v. Wagner, 20 USCMA 315, 43 CMR 155 (1971). 
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nature of his advice. Therefore, the military judge did not personally question the 
accused, as required by Donohew, relative to his knowledge of “each of the elements 
of Article 38(b), as well as his understanding of his entitlement thereunder.” . . . 


We find no fault with the extent of the advice given the accused by defense counsel. 
| a 


And the court goes on to say that this oral substitute, like the Bowman 
written substitute, is not in compliance with the law as stated in Donohew, 
and reversal is required. 

For the diehard who insists that the result of this line of decisions is 
to exalt form over substance, it must be noted that in practically every 
case in this series of decisions, Chief Judge Quinn has dissented, objecting 
that reversal “is to give more weight to the form of the inquiry than its 
substance” *2—but his position has been consistently rejected by the ma- 
jority of the court. 

It is therefore clear that judges must personally comply with the man- 
dates of the Court of Military Apveals in Care and Donohew, and that 
nothing but personal compliance will suffice—even in those cases where de- 
fense counsel undertake to protect a young, inexperienced accused from 
a fishing expedition that could very likely increase the gravamen of the 
criminal conduct leading to his trial and hence result in a more severe 
punishment. Judges and staff judge advocates will save themselves from 
certain reversals by remembering this as they operate throughout the 
coming months. Perhaps the following lament by the U.S. Navy Court 
of Military Review in a recent decision involving Donohew best sum- 
marizes the situation: 


Nevertheless we are left to wonder why otherwise careful and able military judges 
persist in deviating from the mandate set forth in United States v. Donohew, supra. 
The trial guide contained in Appendix 8 in the Manual for Courts-Martial, 1969 
(Rev.) clearly sets forth the procedure for full compliance with the Donohew 
mandate. . . . If trial judges would religiously follow the foregoing procedure, 
numerous time-consuming appeals would be eliminated.”* 


At first blush, it is easy to sympathize with those “otherwise careful and 
able military judges” who persist in refusing to recognize that they must 
comply with the Care and Donohew mandates by personal, meaningful in- 
court dialogues directly with the accused. It is clear that the only constitu- 
tional requirement is that the record disclose that the defendant understood 
his rights and voluntarily and understandingly entered his pleas of guilty.24 
In determining whether the required inquiries have been adequately made 
in Federal civilian courts, the U.S. Supreme Court has held that “[m]atters 
of reality, and not mere ritual, should be controlling.” 25 And the various 
State courts have been unanimous in holding that the form and manner of 





21. Id. at 316, 43 CMR at 156. 

22. United States v. Bowman, 20 USCMA 119, 122, 42 CMR 311, 314 (1970). 
23. United States v. Evans, No. 71 1204 (NBR 25 Jun 197], p. 3). 

24. Boykin v. Alabama, 395 U.S. 238 (1969). 

25. McCarthy v. United States, 394 U.S. 459, 467, n.20 (1969). 
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the required inquiries are within the discretion of the judges and should 
be done in the manner best suited to the parties and to the offense. Only 
in military jurisprudence is the personal, on-the-record, judge-accused 
dialogue invariably required, and the Court of the Military Appeals has 
come under some rather sharp criticism for its dogmatic stand on this issue. 

It is suggested, however, that the USCMA position is perhaps not as 
arbitrary and purposelessly ritualistic as some critics contend. In several 
recent decisions the court has made it abundantly clear that the only un- 
bending requirement is that the inquiries be personal, meaningful dia- 
logues between the judge and the accused. The court has expressly held 
that judges may employ different techniques in conducting this dialogue, 
and it has recognized that it would be absurd to require a ritualistic re- 
cantation of certain words in each case. In United States vz Wimberly?" 
the court affirmed a conviction where the judge had asked questions which 
“tended to be long and to cover more than one action or element” instead 
of the “more segmented interrogation procedure with separate attention 
to the elements and to the facts” contemplated by the court. In United 
States v. Butler,28 the court affirmed a conviction where it had developed 
during the personal dialogue between the judge and the accused in a Care 
inquiry that the accused claimed to have no personal recollection of spe- 
cific acts giving rise to the charges against him but that the accused was 
convinced nonetheless that he had committed the offense attributed to him 
because of other evidence personally known to the accused; and in United 
States v. Falls,2® the court held that a Court of Military Review had erred 
in setting aside a conviction where, in the personal dialogue between the 
judge and the accused in a Donohew inquiry, “the judge’s initial comment 
on the right to counsel as an alternative right was misleading, [but] the 
subsequent colloquy between the judge and the accused compels the con- 
clusion that the accused was fully informed of, and knew and understood, 
the full limits of the right to counsel under Article 38(b).” 

In Falls the court noted that it would be “absurd to conclude from the 
record before us that the appellee did not understand the full extent of 
his right to counsel.” °° Why, then, was it not likewise absurd to set aside 





26. See e.g., People v. Wade. 180 N.W.2d 349 (Mich. 1970); In re Tahl, 1 Cal. 3d 
122, 460 P.2d 449, 81 Cal. Rptr. 577 (1970); State v. Wolfe, 175 N.W.2d 216 
(Wisc. 1970); State v. Davis, 105 Ariz. 498, 467 P. 2d 743 (1970); People v. 
Anthony, 117, Ill.App. 2d 46, 254 N.E.2d 101 (1969); State v. Adodeely, 179 
N.W.2d 347 (Iowa 1970); Grass v. State, 263 A.2d 63 (Maine 1970); McCall v. 
State, 263 A.2d 19 (Md. Ct. of Special App. 1970); Bellew v. Swensen, 459 
S.W.2d 351 (Mo. 1970); Mack v. State, 467 P. 2d 530 (Okla. Ct. of Crim. App. 
1970) ; Commonwealth v. Green, 217 Pa. Super. 288, 269 A.2d 521 (1970); Flint 
v. Sharkey, 268 A.2d 714 (R.I. 1970); Miracle v. Peyton, 211 Va. 123, 176 S.E.2d 
339 (1970). 

27. United States v. Wimberly, 20 USCMA 50, 42 CMR 242 (1970). 

28. United States v. Butler, 20 USCMA 247, 43 CMR 87 (1971). 

29. United States v. Falls, No. 23,896 (USCMA, 22 Jun 1971). 

30. Id. at 5. 
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the conviction in Hook simply because the trial defense counsel had asked 
the accused the questions designed to lay a factual basis for the guilty 
pleas? Apparently because the court is convinced that the only method 
by which it—and the public—can be absolutely sure that the rights of 
American youth compelled to serve their country far from home are being 
adequately protected is to have these Care and Donohew inquiries con- 
ducted by impartial, trained jurists in open court. And this conclusion 
on the part of the court does not in any manner reflect adversely on the 
capabilities of judge advocates and other attorneys serving as defense 
counsel. The ingenuity of convicted persons sitting in jail serving sen- 
tences after conviction to come up with reasons why they should not be 
in jail knows no bounds. And by the nature of the situation, a complaint 
by a jailed serviceman that he has been wronged by the “establishment” 
tends to be credible to many persons just because it has been voiced. The 
requirement by the Court of Military Appeals, therefore, of an in-court 
personal, meaningful dialogue between the judge and the accused is not 
an absurdity. It is a procedure which removes the possibility of doubt 


and protects with a fair degree of certainty the interests of both society 
and the individual. 
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BOOK REVIEWS 


ADMIRALTY LAW OF THE SUPREME CouRT 
(2d ed.) By Herbert R. Baer. 
Charlottesville. The Michie Co. 1969 
(cumulative supplement 1971). Pp. xiv, 
653 (72). $25.00. 


Lieutenant Commander Vincent S. Averna, JAGC, USN* 


PROFESSOR HERBERT R. BAER’S! Admiralty Law of the Supreme 
Court, updated second edition with 1971 Cumulative Supplement, is a 
single-volume publication that provides a comprehensive study of cases 
considered and decided by the Supreme Court in the realm of admiralty law. 
Professor Baer’s presentation deals not only with those cases decided by a 
clear majority of the Court, but also with the far greater number of cases 
in which the division of the Court disclosed an almost even split in the 
Justices’ ranks. His presentation forcefully emphasizes the lack of a rea- 
sonable degree of certainty in our present maritime law. This uncertainty 
provides the obvious reason for a study of cases which reveals both the 
hasis and direction of admiralty law under the guidance of today’s Court. 

The second edition of Professor Baer’s book has incorporated the interim 
pocket part to his first edition which dealt at length with the rights of 
seamen and land-based workers, as well as with collisions and foreign 
flag ships and United States labor legislation. In addition, the second edi- 
tion includes new chapters on charter parties, carriage of goods by 
sea, general average, and salvage. The 1971 Cumulative Supplement further 
expounds on the various rights of ill or injured seamen, domestic and 
foreign, and land-based workers. The topics pertaining to indemnity rights 
of shipowners, stevedoring and other land-based contractors are developed 
in the 1971 pocket part to the second edition, as well as limitation of 
liability. A completely new chapter is also provided by this supplement 
dealing with maritime law and Federal taxation. 

Professor Baer has been limited in the treatment of these topics by the 
relatively few Supreme Court decisions covering the range of points raised 
by the subject matter. However, the author manages to rise above this 
deficit by interspersing summary statements of the law. This technique 
provides a thorough survey and chronological review deftly woven among 
the largely unrelated cases. Whereas Professor Baer’s principal focus is 





* Lieutenant Commander Averna is currently assigned as an admiralty attorney 
in the Admiralty Division, Office of the Judge Advocate General. He received the 
J.D. degree from Temple University School of Law in 1970. 


1. Herbert R. Baer is Alumni Distinguished Professor of Law at the University of 
North Carolina. 
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upon the Supreme Court, he invariably brings in those lower court de- 
cisions which provide the background for a comprehensive understanding 
of the vagaries surrounding the Court’s decisions. This is especially true 
in the chapters dealing with seamen’s injuries and salvage where differing 
district court decisions are reconciled and set straight, albeit at times by 
rather marginal decisions of the Court. 

The 1971 Cumulative Supplement begins with the one case which un- 
doubtedly went further than any other in its impact upon the state of mari- 
time law; namely, Moragne v. States Marine Lines, Inc.,? overruling The 
Harrisburg.? The Court’s 1970 landmark Moragne decision eliminated both 
the confusion and inequity of the prior Tungus 4 and Gillespie ® rulings and 
in one fell swoop not only took care of providing a cause of action for 
death by unseaworthiness in waters of a state which previously had none, 
but also established that a right to recover for wrongful death now is 
afforded by general maritime law.® Here again, Professor Baer utilizes his 
analysis of prior court decisions to provide the reader with a comprehensive 
history and explanation of the problem solved by Moragne and goes on to 
provide an analysis of this latest case as handed down by the Court. He 
incisively lays bare the bones of the Court’s reasoning, highlighting the 
fact that Justice Harlan’s opinion, speaking for a unanimous Court, went 
into great detail to delineate clearly the effect of the Moragne decision on 
The Jones Act and death of seamen. The reader can have little doubt when 
he completes Professor Baer’s presentation that no decision of the Supreme 
Court in recent memory has done as much as the Moragne decision to bring 
uniformity to admiralty law and simultaneously to rectify existing in- 
equities.” 

In addition to noting the excellent contextual presentation of the Moragne 
decision, the reader will find the general format utilized by Professor Baer 
to be a definite aid in highlighting and understanding the various cases 
and statutes that act as mid-channel markers in the winding way of mari- 
time law. The author’s format employs a tabular listing of cases and perti- 
nent developments preceding the actual Court decision or congressional 
act that serves as the focal point of the issue under analysis. This effective 
approach is demonstrated by the author’s discussion of the Jones Act, of 
the Supreme Court’s decision in Waldron v. Moore-McCormack Lines § 





2. Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970). This case involved 
the death of a longshoreman in waters of a state whose law did not recognize a 
cause of action for death due to unseaworthiness. 

. 119 U.S. 199 (1886). 

. The Tungus v. Skovgaard, 358 U.S. 588 (1959). 

. Gillespie v. United States Steel Corp., 379 U.S. 148 (1964). 

. 398 U.S. at 401. 

. For a detailed discussion concerning the Moragne decision and its catalytic effect 
on maritime law, see Note, Wrongful Death On State Waters: A Remedy Under 
General Maritime Law, 44 Temp. L.Q. 292 (1971). 

8. 386 U.S. 724 (1967). 
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and especially of the relevant background cases that formed the state of 
maritime law prior to the Moragne decision. 

In studying the Jones Act,? Professor Baer initially states the purpose 
of Congress, continues to discuss what possible interpretations could have 
been made of the terms in the Jones Act, and concludes by analyzing the 
subsequent Court decisions that actually determined which of the original 
possibilities was to be the functional meaning of the Act. In the Waldron 
case, Professor Baer dissects Justice Black’s opinion by laying out four 
separate cases and their holdings to establish what are considered the perti- 
nent concepts of unseaworthiness as theretofore proclaimed by the Court. 
The author then proceeds to establish in concise terms why the Waldron 
case is one more step in the making of the shipowner into an insurer for 
injuries suffered by seamen and equally, for injuries suffered by shore- 
workers who are given the seamen’s remedy of unseaworthiness against 
the shipowner. In presenting the historical background for the Moragne 
case, the author goes back to 1917 and in precise, summary paragraphs 
traces the chronological order of pertinent congressional action and Su- 
preme Court decisions. Thus, Professor Baer incorporates a simple, straight- 
forward style of writing with a very clear, well defined format. 

Although the book’s subject matter focuses on the Supreme Court and 
its august Justices, whose opinions are often intricate and lengthy, Pro- 
fessor Baer successfully avoids the temptation to be verbose and obtuse. 
Rather, he applies his skill to portray admiralty law candidly in all its past 
simplicity and present confusion, as well as vice versa—when those rare 
situations occur. The neophyte admiralty attorney, as well as those military 
judge advocates with little reason to use admiralty law, will discover that 
the would-be mysteries of maritime law are ably revealed by Professor 
Baer. His certain hand on the tiller successfully guides the uninitiated 
attorney as the latter attempts to navigate under the burden of Supreme 
Court decisions. The reviewer strongly recommends Admiralty Law of 
the Supreme Court as a valuable addition to the legal library of both 
practicing admiralty attorneys, as well as those who have only an occasional 
exposure to admiralty cases. 





9. 46 U.S.C. § 688 (1958), 41 Stat. 1007 (1920). With the enactment of the Jones 
Act, Congress accorded to the seamen essentially the same rights against their 
employers as are given to the railroad employees by the Federal Employers’ 
Liability Act. These include trial by jury and the comforting doctrine of compara- 
tive negligence. 
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Miuitary Law 

By LCDR Edward M. Byrne, JAGC, USN. 
Annapolis, Maryland: U.S. Naval 
Institute: 1970. Pp. xix, 396, $7.50. 


Lieutenant Kenneth F. Ripple, JAGC, USNR* 


WRITTEN WHILE the author was an instructor in Military Law 
and Leadership at the U.S. Naval Academy, this volume, according to its 
preface, was intended “to serve the needs of Navy and Marine Corps ofh- 
cers who are not military lawyers”! as both a textbook and handbook. 
While the book is entitled Military Law, thirteen of the fifteen chapters are 
devoted to the military justice system. After a brief history of the present 
system of military justice, these chapters progress through the process 
from apprehension and restraint to the preliminary inquiry, the court- 
martial, and appellate review. Each chapter is liberally subdivided into 
subheadings and followed by an illustrative case from the reports of the 
United States Court of Military Appeals and a “Discussion and Self-Quiz” 
which reviews both the subject matter of the chapter and presents a more 
detailed and refined analysis of that material. The last two chapters, ar- 
ranged in the same manner, cover administrative fact-finding bodies and 
line-of-duty /misconduct determinations. 

As a teaching tool, the book incorporates many of the features particu- 
larly important in legal education at any level. The progress of the chapters 
is a logical one, permitting a very natural exposition of the interrelationship 
of various topics. The reader easily obtains a grasp of the statutory pattern 
and a realistic feel for the actual progression of a case. This logical presen- 
tation is just as evident within each chapter since the subject matter is 
broken down into many subheadings, summarized, and followed by both 
an illustrative case and a “Discussion-Quiz” based on the chapter’s prin- 
ciples. This latter section, unlike most textbook chapter quizzes, does not 
simply call for a reiteration of the information set forth a few pages for- 
ward. It subtly introduces the student to the basic reasoning processes of 
the legal system. The student rapidly learns, for example, that knowledge 
of legal principles is but the first step in the legal process—that the real 
task is correctly analyzing a given fact situation and then correctly choos- 
ing the right principle of law for application to that particular set of facts. 
At the same time, these “Discussion-Quiz” sections serve as textual footnotes, 
supplementing the citations in the basic text to the principle source material 


in the field. 





* Lieutenant Ripple is currently assigned to the Military Justice Division, Office 
of the Judge Advocate General. He received the J.D. degree from the University of 
Virginia, and is currently a candidate for the LL.M. Degree at The George Wash- 
ington University. 


1. Preface at ix. 
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The author’s style, while conversational in tone, has an enviable con- 
ciseness of expression, especially in his explanation of legal terms.” He 
repeatedly demonstrates a knack for conveying the meaning of a particular 
term or process while, at the same time, setting the appropriate conceptual 
limitations on the definition. This particular skill is, of course, of prime 
importance in a book written for the layman since it is especially crucial 
to crystalize the main issue while simultaneously making the reader at 
least superficially aware of the exceptions and nuances. In most cases (i.e. 
confessions and searches), this was done with considerable skill. In a few, 
notably the treatment of the “fruit of the poisonous tree” doctrine,® a 
more complete exposition would have been desirable.‘ ‘ 

The central issue that must be addressed, however, is the basic relevance 
of this book to today’s naval service, operating under today’s system of 
military justice. Before 1 August 1969, this book would have been of 
inestimable value to the junior officer called upon to sit as president of a 
special court-martial, or as trial or defense counsel before such a court. 
Today, of course, the participation of such laymen is drastically limited. 
Thus, certain chapters, especially those dealing with actual court-martial 
procedure, are of limited value today. Others, dealing with administrative 
fact-finding bodies, line-of-duty determinations and the preliminary in- 
vestigation of criminal offenses, retain their original relevance. On the 
other hand, if legislative events have partially overtaken the original pur- 
pose of the book, other events seem to have given the entire volume new 
significance. There can be little doubt that the military justice system is 
more a subject of national discussion today than it has been in any other 
period since the close of World War II. The Vietnam War has brought 
a significant part of our population under the military justice system. Cer- 
tain cases arising out of that war have gained national attention. Even a 
casual reading of the civilian press during this period makes it quite clear 
that much of the criticism of the present Code is based on a knowledge of 
the Code which can most charitably be termed “imprecise.” At the same 
time, the civilian attorney finds himself more frequently before a military 
court or administrative board under circumstances where demands on his 
time and resources have prevented him from fully familiarizing himself 
with military procedure. Similarly, the senior line officer has become more 





2. There is also a cross-referenced glossary appended to the text. 

3. 40-41. 

4. The lay reader is given no guidelines on what is meant by an “independent source.” 
It could have been made clearer that “. . . whether ‘evidence is ‘fruit of the 
poisonous tree’” is not governed by the inquiry whether ‘it would not have come 
to light but for the illegal actions of the police. . . . [but rather] the more apt 
question in such a case is ‘whether, granting establishment of the primary illegality, 
the evidence to which instant objection is made has been come at by exploitation 
of that illegality or instead by means sufficiently distinguishable to be purged of 
the primary taint.’” United States v. Workman, 15 USCMA 228, 233, 35 CMR 
200 (1965), citing Wong Sun v. United States, 371 U.S. 471 (1963) .” 
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aware of the complexity of his own role in military justice and his need 
to communicate effectively with his own counsel in order to grasp and 
deal meaningfully with the legal issues before him.’ Military Law is a 
viable tool in these contexts as well as in the classrooms of junior officers. 
To the public affairs officer or the civilian journalist, this book offers a 
very concise, well-documented presentation which will provide not only 
needed information on each particular step in the system but also a very 
accurate view of its overall operation. The civilian attorney, while certainly 
not finding sufficient material here to equip him adequately to enter a 
military court, will find the book a very accurate and concise survey 
capable of pointing him in the right direction for his further preparation 
needs. To the senior naval officer, responsible for exercising a judicial 
function in the court-martial process or a policy-planning role in the per- 
sonnel field, this book should serve somewhat as an initial “talking paper” 
when seeking the advice of his staff judge advocate. It should assist him 
in appreciating his counsel’s stress on a particular point which appears 
otherwise as inconsequential or—perhaps more important—in recognizing 
those instances in which the advice of counsel is especially important. 

Military Law, then, has a permanent place on the bookshelves of people 
with diverse roles in military law. Although written originally to train actual 
participants in the military courtroom, its lasting contribution may well 
be to bridge the “communication gaps” between the naval lawyer and his 
client and between the naval service and the American public. It would 
be impossible, of course, for one book to fully perform such a task. Mili- 
tary Law, however, is a significant step in the right direction. 





5. He may, for example, have to hear oral argument in an appeal under Article 62(a), 
UCMJ. See, Fleiner v. Koch, 19 USCMA 630 (1969); Priest v. Koch, 19 USCMA 
293, 41 CMR 293 (1970). 
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